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Rezumat

Existd atd stiinte denumite exacte, dar §i stiinge
socio-umane §i intre ele campeazd o sumedenie de
deosebiri. Dar cel mai important aspect ce le unegte in
identificare este acela cd §i stiingele exacte §i cele
socio-umane confin ipoteze §i teorii. S&-I citdm pe
Sfinul analist Gheorghe C. Mihai: ,,Nu problematizdm
de dragul problematizdrii, ci pentru cd realmente e de
mirare sd se sustind, pe de o parte, cd existd doctrine
Juridice formate. din opinii, iar pe de alti parte, cd
existd stiinta dreptului i stiinge juridice, dar sd se facd
trimitere sistematicd la doctrind, constituitd din
opinii”. Problematizarea realizatd de autorul citat
este una statisticd prin raportare atét la demersurile
teoretice, cdt gi la practica judiciard. Printr-un simply
exemplu (chiar §i numai unul) se justificd nevoia de
problematizare: cel al izvoarelor  dreptului.
Teoreticlenii recunoscufi ca autoritdti epistemice in
domeniu sunt invocafi pentru intemeieri, clasificdri,
Justificari. Atdt in demersurile pur teoretice, cdt §i in
analizele explicative intreprinse asupra solutiilor din
practica judiciard. Cu toate acesteq, doctrina juridicd
nu este refinutd ca izvor de drept. -

Cuvinte cheie: gtiinta dreptului, teoria coerentei,
‘nomotetic, a priori, normativitate

,» Unii autori socotesc cd stiintele juridice  s-
ar afla imtr-o instabilitate determinatd de aceea a
lumii actelor normative despre care teoretizeazd.
Instabile sunt §i particulele elementare §i stdrile
sufletesti ale omului, fird ca prin aceasta Fizica §i
Psihologia sd le acuze cd din pricina lor viata teoriilor
lor tin doar o dimineatd”
i Gheorghe C. Mihai

Existi atit gtiinte denumite exacte, dar
si stiinfe socio-umane si intre ele campeazi o
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Abstract

There are both exact sciences and socio-human
sciences and there are many differences between
them. But the most important aspect that unifies them
is that both exact sciences and socio-human sciences
include hypotheses and theories. Let’s quote the fine
analyst Gheorghe C. Mihai: "We do not problematize
for the sake of problematization, but because it is
really surprising to claim, on one hand, that there are
Juridical doctrines formed of opinions, and on the
other hand, that there is the science of law and
Juridical sciences, but to systematically refer to
doctrine  consisting  of  opinions™®.  The
problematization made by the quoted author is a
statistic one by relating both to theoretical measures
and to legal practice. Trough a simple example (even
one) we justify the need for problematization: that of
law sources. Theoreticians known as epistemic
authorities in the field are quoted for foundations,
classifications,  justifications. Both in purely
theoretical measures and in explicative analyses
developed on the solutions from legal practice.
Nonetheless, juridical practice is not retained as a
source of law.

Key words: the science of law, theory of coherence,
nomotetic, a priovi, normativity

"Some authors think that legal sciences are in an
instability determined by that of the world of
normative deeds they theorize on. Man’s elementary
particles and spivitual states are also instable,
without Physics and Psychology accusing them that
their theories life lasts for only one morning”

Gheorghe C. Mihai

There are both exact sciences and socio-
human sciences and there are many
differences between them. But the most
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sumedenie de deosebiri. Dar cel mai
important aspect ce le uneste in identificare
este acela ca si stiinjele exacte si cele socio-
umane contin ipoteze si teorii. S3-1 citdim pe
finul analist Gheorghe C. Mihai: ,Nu
problematizim de dragul problematizarii, ci
pentru ¢ realmente e de mirare s& se susting,
pe de o parte, cid existd doctrine juridice
formate din opinii, iar pe de alti parte, ci

existd stiinta dreptului gi stiinje juridice, dar

si se facd trimitere sistematicd la doctrind,
constituitd din opinii”®>. Problematizarea
realizatd de autorul citat este una statisticd
prin raportare atit la demersurile teoretice,
cét si la practica judiciard. Printr-un simplu
exemplu (chiar si numai unul) se justificd
nevoia -de problematizare: cel al izvoarelor
dreptului. Teoreticienii recunoscuti ca
autoritifi epistemice In domeniu sunt invocati
pentru intemeieri, clasificiri, justificiri. Atit
in demersurile pur teoretice, ¢ét §i in analizele
explicative intreprinse asupra solutiilor din
practica judiciard. Cu toate acestea, doctrina
juridic nu este refinutd ca izvor de drept.
Problematizarea realizat3 de
Gheorghe C. Mihai este cu atdt mai
intemeiatd, cu cit ne aflim in faja unui set de
intrebiri ce ne asalteazd odatd cu pétrunderea
substraturilor ascunse, cu adancirea In
misterul acestui ontis: ,,Stiinta cdrui drept?
Avand noi in fati un Babel numit drept,
despre ce fel de stiint4 a lui ar fi vorba? Un
Babel: dreptul asirocaldean, dreptul specific
epocii Chineze Hing, dreptul happi, dreptul
(oare) mais, dreptul bizantin, dreptul
izraelian, dreptul canonic catolic etc., toate
acestea convin, fiecare, unei stiinte a
dreptului — stiinta dreptului romén, stiinta
dreptului bizantin, stiinfa dreptului- catolic,
stiinfa dreptului medieval etc.? Ce deosebire
¢ intre stiinta dreptului, stiintele juridice si
doctrina dreptului? Oare doctrina juridici este
un ansamblu de opinii structurat in stiinte
juridice care, la rAndul lor, sunt constituite
din teorii stiinfifice despre stiina dreptului?
Dac# da, atunci ne-am afla in fata unui caz cu
totul ciudat: teoriile stiingifice juridice, spre
deosebire de orice alte teorii stiintifice, ar fi

important aspect that unifies them is that
both exact sciences and socio-human
sciences include hypotheses and theories.
Let’s quote the fine analyst Gheorghe C.
Mihai: ”We do not problematize for the sake
of problematization, but because it is really
surprising to claim, on one hand, that there
are juridical doctrines formed of opinions,
and on the other hand, that there is the
science of law and juridical sciences, but to
systematically refer to doctrine consisting of
opinions™. The problematization made by
the quoted author is a statistic one by
relating both to theoretical measures and to
legal practice. Trough a simple example
(even one) we justify the need for
problematization: that of law sources.
Theoreticians known as epistemic authorities
in the field are quoted for foundations,
classifications, justifications. Both in purely
theoretical measures and in explicative
analyses developed on the solutions from
legal practice. Nonetheless, juridical practice
is not retained as a source of law.

The problematization -‘made by
Gheorghe C. Mihai is even more grounded,
because we are facing a set of questions that
assault us once with the entrance of hidden
real causes, with the deepening into the
mystery of this ontis: ,”The science of which
law? Facing a Babel .called law. What kind
of science are we talking about? A Babel:
Asiro-Caldean law, the law specific to the
Chinese age Hing, Happi law, Mays law,
Byzantine Law, Israeli law, the Catholic
canonical law etc., all of these agree to a
science of the law — the science of the
Romanian law, the science of the Byzantine
law, the science of the Catholic law, the
science of medieval law etc.? What
difference is there between the science of
law, juridical sciences and the doctrine of
law? Is juridical doctrine a set of opinions
structured in juridical sciences that, in turn,
consist of scientific theories on the science
of law? If so, then we are facing a very
strange case: juridical scientific theories,
unlike any other scientific theories, consist

Annals of the ,,Constantin Bréncus”® University of TArgu Jiu, Letters and Social Sciences Series, Issue 2/2009




Analele Universititii “Constantin Brancusi” din Targu Jiu, Seria Litere si Stiinte Sociale, Nr. 2/2009

formate din opinii, adic# din optiuni cognitive
subiective, al céror obiect ar fi Stiinta
Dreptului”™,

Intr-o formuld generals, stiinta poate
fi definiti ca sistem de cunoastere despre
existen{i (realitatea fizico-naturald, socio-
umand, precum si universul spiritual),
dobéndite prin metode adecvate si exprimate
in concepte, categorii, principii, legi. intr-o
lucrare cu multe valente explicative®, vorbind
despre rolul stiinfei In dezvoltarea actului de
creatie, John Bernal atrage atentia asupra
unui dublu inteles al acesteia:

> intelegerea stiintei ca
institutie, cu sensul de organizatie de oameni
care indeplinesc diverse roluri in societate;

> intelegerea stiintei ca metodd,
cu sensul de procedee, mijloace prin care se
dezvaluie aspecte i legitifi noi ale lumii, dar
in care se regiisesc §i reminiscente cu valoare
traditionals.

Asemenea considerafii necesiti mai
multe nuantéri. Astfel:

a). Nu orice opinie are valoare de
cunostintd. Pentru ca o propozitie si aibd
valoarea cunostinfei sunt necesare doud
conditii cumulative: temeinicia si
veridicitatea. De asemenea, 0 opinie nu este
ipotezs, propozitia ,,Consider c# autorul
faptei a actionat cu premeditare” reprezinti
punctul de vedere al unei persoane (fie
autorizatd cu investigarea unui -caz, fie
neautorizatd), semnificatia ei cuprinzind si
referentul §i optiunea subiectului asupra lui,
in timp ce propozitia ,, Probele materiale
descoperite la faja locului incrimineazi pe X”
nu are nicio legiturd cu subiectul care o
formuleazd. Retinem deocamdati aspectul ci
nu orice opinie adevératd exprim# cunoagtere,
intrucét cunoagtem ceva numai dac# opiniile
noastre sunt nu doar adevirate, ci i
Justificate. Adicd avem motive temeinice
pentru a le susfine. in gnoseologie, punctul de
vedere traditional despre modul in care se
poate realiza justificarea este cel al
cunoagterii - imediate.  Potrivit  acestei
perspective, unele propozitii nu au nevoie de

of opinion, meaning of subjective cognitive
options, whose subject is the science of
Law?,

In a general formula, science may be
defined as an existence knowledge system
(the physical-natural reality, the socio-
human reality, as well as the spiritual
universe), acquired through . adequate
methods expressed in concepts, categories,
principles, laws. In a paper with many
explicative valences”, speaking of the role
of science in the development of the creation
act, John Bernal draws attention on its
double meaning;

» Understanding  science as an
institution, with the meaning of organization
of people that fulfil various roles in the
society;

» Understanding science as method,
with the meaning of procedures, means used
to reveal new aspects and laws of the world,
where we find traditional reminiscences.

Such considerations require several
nuances. Therefore:

a). Not any opinion has the value of
knowledge. In order for a sentence to have
the value of knowledge, two cumulative
conditions are necessary: soundness and
veracity. Also, an opinion is not a
hypothesis, the sentence “I think that the
author of the act acted with premeditation”
is the point of view of a person (either
authorized with the investigation of a case,
either unauthorized), its meaning including
also the reader and the subject’s option on it,
while the sentence “Material evidence
discovered at the scene incriminates X has
no connection to the subject issuing it. We
retain for now the aspect that not any real
opinion expresses knowledge, because we
know something only if our opinions are not
only true, but justified as well. Meaning, we
have sound reasons to support them. In
gnosiology, the traditional point of view on
the way in which justification is made is that
of immediate knowledge. According to this
perspective, some sentences do not need .
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justificare In raport cu altele, intrucét ele nu
pot fi cunoscute direct, imediat, iar faptele
care le fac si fie adevdrate sunt accesibile
direct subiectului. Dar intre cei care au avut
preocupdri gnoseologice au apdrut si
divergente relative la tipurile de propozitii
care pot fi cunoscute imediat.

Au fost luate in considerare, cel mai
frecvent, urmitoarele patru tipuri:

1. propozitii care formuleazi
rezultatele observirii senzoriale a realitatii
obiective, de tipul: ,,Aceastd loviturd a fost
letaldy” sau ,,Acest functionar public este
obed”;

2. propozitii despre stérile interne
mentale ale subiectului, precum: ,,M# doare
capul” sau ,,Am senzafia unei permanente
constrangeri psihice”;

3. propozitii de bazi ale logicii si
matematicii: ,,A este identic cu A” sau
»2Xx5=10"; ,

4, propozitii care exprimi relafii
conceptuale evidente precum: ,,Cadavrul nu
este Insuflefit”,. ,Infractiunea nu este
contraventie” sau propozitii a céror negatie
este autocontradictorie, precum ,,Eu exist”.

S-a cizut de acord cd primele doud
categorii de propozifii furnizeazi
fundamentele cunoagterii empirice, obtinute
prin experientd, in timp ce propozitiile de tip
3 si 4 asigurd bazele cunoagterii a priori, ale
cunoasterii  independente de experients.
Prima categorie a intemeiat empirismul, cea
deé pe urmi ragionalismul.

Atdt empirismul cat §i rafionalismul
impirtisesc insd ideca ci a justifica o
cunogtin{id presupune a produce o inferent
ale cdrei ultime premise sunt cunoscute
imediat. Insistind asupra rolului activ al
subiectului in cunoagtere, Kant a introdus
indoiala asupra acestei idei. Apoi Leibniz,
Hegel, Bradley si, in secolul trecut, W. Quine
au pornit in cercetarea cunoagterii de la un
punct de vedere chiar opus cunoasterii despre
ce finseamni a justifica o propozitie,

justification in relation to others, because
they cannot be directly, immediately known
and the facts that make them true are directly
accessible to the subject. But, among those
with gnosiological concerns, divergences
have occurred regarding the types of
sentences that may be known immediately.

The following four types have been
most often considered:

1. Sentences that formulate the results
of sensorial observation of the objective
reality, of the type: “This hit was lethal” or
“This public official is obed™;

2. Sentences about the mental internal
states of the subject, like: “I have a
headache” or “I feel a permanent psychic
constraint™;

3. Main sentences of logics and
mathematics: “A is identical to A” or -
“2x5=107;

4, Sentences that express obvious

conceptual relations like: “The dead body
has no soul”, “Offence is not infringement”
or sentences whose negation is self-
contradictory, like “I exist”.

It has been agreed that the first two
categories of sentences provide the basis for
the empirical knowledge, achieved through
experience, while sentences of types 3 and 4
provide the bases for a priori knowledge, of
the knowledge independent of experience.
The first category established empirism, the
latter rationalism.

Both empirism and rationalism share the
idea that justifying knowledge supposes
producing an inference whose latest
premises are immediately known. Insisting
on the active role of the subject in
knowledge, Kant brought doubt on this idea.
Then Leibniz, Hegel, Bradley and in the last
century, W. Quine started the research of
knowledge from a point of view opposite to
knowledge from what it means to justify a
sentence, by formulating the theory of
coherence. They claim that not the results of
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formuland teoria coerentei. Ei sustin ¢i nu
rezultatele cunoagterii imediate, ci
propozitille admise anterior joacd rolul
premiselor ultime in justificarea umei
cunostinte.

Prin urmare, nu existi o cunoagtere
imediats, iar criteriul potrivit ciruia spunem
ci o propozitie exprimi o cunostintd este
acela ca ea si nu contrazici, si fie in
concordanfi cu celelalte propozitii, cu
procedurile de cercetare deja acceptate de un
individ sau de o comunitate stiinfifici. Este
cert cd sunt multe situatii in care observatiile
noastre pot crea iluzii. De exemplu, intrarea
unei persoane in moarte clinici nu justificd
observatia ci persoana respectivi este moarta
(juridic nici nu poate fi declarat decesul),
faptul ci o persoand de 30 de ani a incdruntit
complet nu semnificd nici pe departe ci este
bétrand, introducerea unei bare de metal in
apd conduce la perceptia ci bara respectivi
este frAntd la suprafata apei etc. Dacd ar fi
acceptate drept corecte asemenea observafii,
s-ar intra in contradictie cu multe alte
propozitii ce gi-au dovedit invariabil
veridicitatea. Asemenea exemple dovedesc ¢
observafiile nu au statut privilegiat: In
momentul in care intrd in conflict cu celelalte
cunostinte ale subiectului, ele pot fi criticate
si respinse ca oricare altd propozitie.

Respingind  statutul  special  al
propozitiilor ce descriu observatii, unii adepti
ai teoriei coerenfei (Bradley, Quine) au
conchis ¢i nu se poate realiza o separare intre
cunoagterea empiricd §i cea confinuti de
teoriile stiintifice. In conceptia lor, ceea ce
observam este determinat de opiniile teoretice
acceptate; observatiile nu sunt In mod absolut
certe, aceleagi pentru orice om, oriunde i
oricand.

In sustinerea unei opinii intervin
argumente de tipul: ,,I. Iovéinagi — unul dintre
specialigtii de marcid in drept administrativ —
susfinea ci este necesari compatibilizarea
limbajului utilizat In dreptul administrativ cu
cel utilizat in alte ramuri de drept 1n privinta
institutiilor revocdrii i anuldrii”. Sau
HAceleasi pireri In privinta instituiei

immediate knowledge, but previously
admitted sentences pay the role of latest
premises in justifying knowledge.
Consequently, there is no immediate
knowledge, and the criterion according to

-which we say that a sentence expresses a

piece of knowledge is that it should not
contradict, be in accordance with the other
sentences, with the already accepted
research procedures by an individual or by a
scientific community. It is certain that there
are many cases in which our observations
may create illusions. For instance, a person’s
going into clinical death does not justify the
observation that the person is dead (death
cannot be legally declared), the fact that a
30-year old person has turned completely
grey does not mean that it is old, the
introduction of a metal bar into the water
leads to the perception that the bar is broken
at the surface of the water etc. if we accept
such observations as correct, we would
contradict many other sentences that have
invariably proved their veracity. Such
examples prove that observations do not
have privileged status: when they enter in
conflict with the other knowledge of the
subject, they may be criticised and rejected
like any other sentence.

Rejecting the special status of the
sentences that describe observations, some
supporters of the theory of coherence
(Bradley, Quine) concluded that we cannot
make a separation between empirical
knowledge and the one included by
scientific theories. In their view, what we
notice is caused by accepted theoretical
opinions; observations are not absolutely
certain, the same for any man, anywhere and
anytime,

In supporting an opinion, the following
arguments may occur: “l. Iovinagi — one of
the main experts of administrative law —
claim that it is necessary to make the
language wused in administrative law
consistent with the language used in other
law branches regarding the institutions of
cancelation and annulment”. Or “The same
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prefectului sunt intélnite s§i in literatura
francezd de specialitate”. Sau ,declararea
prefectului ca inalt functionar public este
consideratd neconstitutionald de cétre multi
specialigti”. In cazul ipotezelor intervin
sustineri de alt tip, precum: ,Practica
judiciard in domeniu arati ci apar confuzii
frecvente intre frauda de lege si abuzul de
drept”; sau ,Expertizele medico-legale
repetate la intervale de timp apreciabile au
demonstrat ci...”. Se poate constata cd, dacd
opinia angajeazd subiectul in descrierea sa,
ipoteza exclude total subiectul.’

Opiniile sunt subiectual verosimile, in
limbajul stiintelor juridice fiind ntélnite
formuldri de opinii cu confinut cognitiv §i
apreciativ. ,Ele sunt acceptate daci
predictiile lor au sunt infirmate sau au
supraviefuit  tentativelor de infirmare.
«Faptele» sunt necesare nu spre a dovedi
opiniile, ci spre a nu putea sd le infirme”
(s.n)®

Spre deosebire  de opinii, subiectual
verosimile, ipotezele dispun de grade de
plauzibilitate, functie de conformitatea lor cu
observatia.” De exemplu, ipoteza: ,Lipsa
discernimantului este urmare a subdezvoltirii
mentale” este plauzibili raportatdi la
observatiile asupra nivelului de dezvoltare
intelectualda §i comportamentului unor
persoane (mature din punct de vedere
anatomo - fiziologic, dar retardate psihic),
eventual prin  observafii = provocate
(experimente), pe cénd opinia ,,Mi se pare ci
X este inapoiat mintal” este judecatd nu pur si
simplu din perspectiva propozitiei , X este
inapoiat mintal”, ci luatid in corelajie cu
opinantul, care Igi indicd atitudinea Ilui
cognafectivd prin prefixarea subiectuald ,Mi
se pare”. ,,Cand spunem «fn opinia lui Y...
cutare lucru» sau «Dupd pirerea lui
N...cutare lucru» noi fie cercetdm opinia, in
intregul ei, fie doar propozifia despre care Y
sau N opineazd. In primul caz, opinia nu
poate fi calificati in termeni de «adevérati»
sau «falsd» ci In termeni de admisibilitate
totala, partiald sau respingere a argumentelor
pentru care Y ar avea opinie. In al doilea caz,

opinions on the prefect’s institution can be
found in the specialized French literature”.
Or “prefect’s appointment as high public
official is considered not-constitutional by
many experts”. In case of hypotheses, other
claims occur like: “The juridical practice in
the field show that there are frequent
confusions between the law fraud and the
abuse of law”; or “Medico-legal expertises
repeated at certain periods have proved that
...”. We may conclude that the opinion
engages the subject in its description,
hypothesis totally excludes the subject.”®

Opinions are subjectually verisimilar,
cognitive and appreciative opinions being
found in the language of juridical sciences,
“They are accepted if their predictions are
not refuted or have survived the attempts to
be refuted. «Facts» are necessary not in
order to prove opinions, but in order to not
be able to refute them” (s.n.)?

Unlike opinions, subjectually
verisimilar, hypotheses have degrees of
plausibility, depending on their compliance
with observation® For instance, the

"hypothesis: “The lack of discernment is a

consequence of mental sub-development” is
plausible related to the observations on the
level of intellectual development and the
conduct of some persons (mature from
anatomic-physiological point of view, by
mentally  retarded), possibly through
observations (experiments), while the
opinion “It seems to me that X is mentally
retarded” is judged not just from the point of
view of the sentence “X is mentally
retarded”, but by being correlated with the
speaker, who indicates its cogno-affective
attitude through affixation “It seems to me”.
“When we say «In Y’s opinion... this thing»
or «According to N...this thing» we either
investigate the opinion, as a whole, wither
only the sentence that Y or N speak of. In
the first case, the opinion cannot be qualified
in terms of «true» or «false» but in terms of
total, partial admissibility, or rejection of the
arguments that Y may have an opinion for.
In the second case, our analysis depends on
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analiza noastri depinde de natura propozitiei
despre care se opineaz#, care poate fi o
propozitie cognitivi sau necognitivﬁ”.8

b). Orice stiinf#i prezintd caracteristici
esentiale, precum veridicitate (redare in
enunfuri adevirate a aspectelor pe care le
descoperd in domeniul ei de cercetare),
verificabilitatea (enunturile ei sé se confirme
in valoarea lor generald de adevir prin
metode de verificare, referitoare 1a domeniul
de referintdl), rafionalitatea (corectitudinea
sub aspect logic a  enunfurilor),
perfectibilitatea (disponibilitatea de a integra
descoperirile noi in sistemul explicativ).

¢). Pentru ca un ansamblu de cunostinfe

sd fie numit stiingé, sunt necesare urmétoarele
conditii:
> sd aibd un obiect de

cunoagtere, respectiv un domeniu propriu de
cercetare conceptuald;

> si posede un

limbaj propriu, rigaros definit;

> s se intemeieze pe un sistem
propriu de principii, de notiuni si categorii:

> si utilizeze metode §i tehnici

de cercetare, formuland principii de metoda,
reguli, criterii operationale:

> si cuprindd ipoteze §i teorii
competitive pentru explicarea diferitelor
aspecte ale domeniului cercetat;

> 58 . permiti
predictii si retrodictii’

Azi se discutd tot mai mult despre inter
si transdisciplinaritate, despre hibridarea si
fragmentarea stiingelor, despre stiinte de
granitd si stiinfe de sintezd etc. Existd multe

clasificiri ale stiintelor, luéndu-se drept

criterii domeniul lor de cercetare conceptuald
(obiectul de cunoastere, metodele de
investigatie utilizate, raporturile cu alte
stiinte). O altii clasificare menjinutd chiar si
in modernitatea tirzie este cea clasici
trihotomics, pe domenii largi ale existengei:
stiinte despre naturd, stiinte despre societate
si stiinte despre gindire.

n funcfie de referentul descris si

the nature of the sentence spoken of, that
may be either a cognitive or non-cognitive
sentence”.’!

b). Any science has essential
characteristics, like veracity (true sentences
of the aspects it discovers in its field of
research), verifiability (its sentences should
confirm their general value of truth through
verification methods, regarding the reference
area), rationality (logical correctness of
sentences), perfectibility (availability to
integrate new discoveries in the explicative
system).

¢). In order for a set of knowledge to be
called science, the following conditions are
required:

» It should have an object of
knowledge, a personal field of conceptual
research, respectively;

» To have a proper
language, roughly defined;

» To be based on a personal system of
principles, notions and categories:

» To use research methods and
techniques, formulating method principles,
rules, operational criteria:

» To  include  hypotheses and
competitive theories in order to explain
various aspects of the investigated area;

» To allow prediction
and retrodictions™

Today inter and transdiciplinarity are
more and more discussed along with
sciences hybridization and fragmentation,
border sciences and synthesis sciences etc.
There are many classifications of sciences,
taking the criteria of their conceptual

research  field  (knowledge  object,
investigation methods used, relations with
other sciences). Another classification

maintained even in late modern age is the
classic trichotomic one, on large fields of
existence: nature related sciences, society
related sciences and thought related
sciences. ' '
Depending on the described and
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explicat se identificd dou subsisteme:

v subsistemul stiintelor despre
existentd (stiinte ale naturii, stiinte socio-
umane i stiinte despre géndire);

v subsistemul stiinelor actiuni
(stiinte organizationale, stiinte tehnice, stiinte
instructiv-educative).

A. Botez prezintd tabloul
stiintelor sociale:

1, stiinfe de tip nomotetic, avénd
ca obiect activititile umane i ca scop
stabilitea legilor i relagiilor functionale
corespunzitoare  (economia, politologia,
sociologia, demografia, lingvistica etc.);

2. stiinfe cate au ca obiect istoria,
iar ca scop reconstituirea gi interpretarea
trecutului (stiinge istorice);

3. stiinfe ce delimiteazd lumea
dominatd de norme, obligatii si atributii,
avind drept obiect aspectele normative ale
activititii umane §i ca scop disciplinarea
conduitelor in functie de valorile asumate
intr-o comunitate (stiinfe juridice, etic#);

4, stiinfe ce au ca obiect
activitatea cognitivd, ca activitate esential
umani §i ca scop cercetarea epistemologicd a
stiintei (epistemologia).'®

Atit stiintele despre naturd, cit si
stiintele socio-umane (in care sunt incluse si
stiintele juridice) reconstruiesc abstract
obiectele de studiu, obtindnd modele teoretice
asupra lor: ,Reconstructia dreptului se
produce nu prin ocultarea subiectivitifii, ci
prin asumarea ei strunitd de metoda elaboratd,
cu regulile gi tehnicile ei de sondare a
obiectului, apte si o legitimeze”. Aceasta
conduce la «o dubli exigentii»:

> explicitarea
procedurilor de analizi a
datelor si

> enuntarea
univoci a problemelor menite
s4 orienteze cercetarea.'’

explained referent two sub-systems:
v Subsystem of existence

sciences (nature sciences,
sciences and thought sciences);
v Subsystem of action sciences
(organizational sciences, technical sciences,
instructive-educative sciences).

related
socio-human

A. Botez describes the
picture of social sciences:
1. Nomometic sciences, focused in

human activities and establishing adequate
laws and functional relations (economy,
politology, sociology, demography,
linguistics etc.);

2. Sciences that study history, and have
the purpose of reconstituting and
interpreting the past (historical sciences);

3. Sciences that define the frontiers
between the world dominated by rules,
obligations and attributions, with the object
of normative aspects of human activities and
the purpose of disciplining conducts
depending on the values undertaken in a
community (juridical sciences, ethics);

4. Sciences that have the object of
cognitive activity, as essentially human
activity and the purpose of epistemological
research of science (epistemology).>

Both nature related sciences and socio-
human sciences (that include juridical
sciences as well) abstractly rebuild the
objects of study, achieving theoretical
patterns on them: “Law reconstruction is
made not by obscuring subjectivity, but by
accepting it as elaborated method, with its
object investigation rules and techniques,
able to legitimate it”. This leads to a «double
requirements»;

» Explaining data
analysis procedures and

» Univocal expression of
the problems meant to direct

the research.**
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fn reconstructia abstracta a obiectului
de studiu de citre stiintele juridice existd un
imperativ: cdutarea unui model de infelegere
justificativd. insa, principiile metodologice
ale stiintelor fizico-matematice §i chimico-
biologice nu pot fi angajate si valideze
teoriile juridice: ,,Stiintele dreptului in sensul
de gstiinge despre drept nu au cum si fie
definite ca stiinfe exacte, deoarece obiectul
lor, dreptul (sax.) nu poate fi misurat cu
unitdti de miswd bine definite, ceva
aseminitor metrului, gramului, ergului etc.
Totodatd, componentele dreptului — norma
juridicd, principiul juridic, rdspunderea
juridic# etc. — nu sunt lucruri care «cad sub
simfuri», direct sau cu ajutorul aparatelor,
referentfi precum  patrimoniile,
negotium, faptele ilicite etc. nu sunt concrete
in sensul conferit de acest termen atomilor,
acizilor, Plantelor, corpurilor cosmice,
energiilor”.'? Si mai departe, Gheorghe C.
Mihai justifici acest demers: ,Astfel, cand
spunem ci fapta juridicd este fapta sociald de
care legea leagi consecinte juridice, desi
intelegem despre ce este vorba, nimeni nu a
avut vreodatd contact senzorial mijlocit dau
nemijlocit cu o faptd sociald, nici cu o fapta
juridicd, nici cu vreo normd. La fel,
proprietitile componentelor si relaiile dintre
componentele dreptului nu sunt mésurabile in
sensul misurdrii proprietéfilor §i relatiilor
entititilor mecanice, fizice, chimice etc. Forfa
mecanicl, puterea energeticd, interactiunea
speciilor, presiunea lichidelor pot fi mésurate,
dar nu si forfa juridicd, autoritatea
dispozitiilor, puterea statului, interactiunea
normelor, presiunea grupurilor parlamentare.
De aici, validitatea teoriilor juridice nu poate
fi apreciati cu ajutorul criteriilor obiective ale
teoriilor stiintelor «naturiix»”.

Stiinfa — oricare ar fi ea — este despre.
Stiinja investigheazd ceea ce reprezintd
generalul, esentialul, relativ-constantul i
repetabilul.

Ea cerceteazi i analizeazd regularititi
legice surprinse in modelele explicative
verificabile printr-o metodi ce conferi un
grad ridicat de certitudine.”® In stiintele

actele -

In the abstract reconstruction of the
object of study by juridical sciences there is
a requirements: searching for a justifying

pattern  of understanding. But the
methodological principles of physical-
mathematic  sciences and  chemical-

biological sciences cannot be used to
validate juridical theories: “Law sciences in
the sense of “law related sciences cannot be
defined as exact sciences, because their
object, the law (s.n.) cannot be measures
with well defined measurements units,
similar to metre, gram, erg, etc. At the same
time, law components — juridical norm,
juridical principle, juridical liability etc. —
are not things that «fall under senses»,
directly or with the help of instruments,
referents like patrimonies, trade acts, illegal
actions etc. are not real in the sense given by
this term to atoms, acids, plants, cosmic
bodies, energies”.35 And further, Gheorghe
C. Mihai justifies this measure: “Therefore,
when I said that legal action is the social
action that law relates legal consequences
on, although we understand what it is about,
nobody has ever had any mediated or not-
mediated sensorial contact with a social
action, or a legal action or with a regulation.
Also, components features and the relations
between law components cannot be
measured in the sense of measuring
mechanic, physical, chemical entities
characteristics and relations etc. Mechanic
force, energetic power, species interaction,
fluids pressure can be measured, but the
juridical force, provisions authority, state
power, regulations interaction, parliamentary
groups pressure cannot. Hence the validity
of juridical theories cannot be appreciated
with the help of objective criteria of
«nature» sciences”.

Science — whatever it is — is about.
Science investigates what is the general, the
essential, the relatively constant and the
repeatable.

It investigates and analyzes law
regularities found in explicative patterns that
could be verified through a method that
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juridice explicatiile cauzale de tip «de ce? »
sunt rare. Predominante sunt explicatiile
teleologice de tip «pentru ce? » i de
mecanism de tip «cum? ».

«Pentru ce-ul? » vizeazd scopul,
obiectivele, decantarea valorilor;

«Cum-ul? » introduce in Iumea
prescriptiilor justificatoare, lume care, degi
luati ca un dat, ca «ceva care estey, face loc
judecatilor opinabile.'* Chiar daci in stiinfa
dreptului, cind este utilizati notiunea de
cauzi, ea nu are semnificatia consacrati
(fenomen care precede si genercazd), ci
semnificatia de scop: expresia «Orice
contract trebuie si aibd o cauzi liciti» are
tocmai aceastd semnificatie, de scop licit al
contractului. :

Consideram aici necesard o precizare
fundamentali: stiinta, oricare ar fi ea, nu se
identifici cu segmentul existential analizat de
aceasta.

Sa explicam. Existenta in
universalitatea si infinita ei diversitate, are
trei moduri de fiintare («moduri de a fix):
existenta naturald (natura), existenta socio-
umani (societatea umand) si existenta ideald
(lumea congtiintei, viata spirituald).

Se «modalizeazi» In <<expresiile ei
universale».

La rindul lor, fiecare dintre aceste
moduri de fiintare, se fenomenalizeazi in«in
varietdi nenumdrate de expresii» naturd,
chimics, mecanicd (cuanticd §i subcuanticd),
biologica etc.; societatea umand — economic,
moral, juridic, politic, religios etc.; congtiinti
— gAndire, sentimente, pasiuni, emotii, voin{d
etc. ,,Asa cum viata este fenomen natural, al
naturii, la fel sentimentul este fenomen al
congtiintei, iar dreptul este fenomen social, al
societatii”."®

Se identificd o stiind, indiferent care
este ea, cu un anumit «mod de fiintare»
(«mod de a fi») in care existenta se
fenomenalizeazi?

Dacd raspunsul ar fi unul pozitiv, ar
insemna cd gtiinele ar fi segmente ale
existentei insigi, ar avea materialitate chiar;
ar insemna cj gtiinta chimiei ar consta in

provides a high level of certitude®® In
juridical sciences, causal explanations like
«why? » are rare. Teleological explanations
like «what for? » and mechanism like «how?
» are predominant,

«The what for? » refers to the goal,
the objectives, values decantation;

«The how? » introduces in the world
of justifying prescriptions, a world that,
although taken as a given thing, as
«something that it», makes room for opining
judgements.’” Even if in the science of law,
when the notion of cause is used, it does not
have the well-known meaning (a
phenomenon that precedes and generates),
but the meaning of purpose: the expression
«Any contract has to include a licit cause »
has this meaning, of contract licit purpose.

We think that a fundamental remark is
necessary here: science, whichever it is, is
not identified with the existential segment
analyzed by it.

Let’s explain, Existence in its
universality and infinite diversity, has three
ways of existing («ways of being»): natural
existence (nature), socio-human existence
(human society) and ideal existence (the
world of conscience, spiritual life).

It «is materialized» in <<its universal
expressionsy».

In their turn, these ways of being,
phenomenalize into «countless varieties of
expressions » nature, chemical, mechanic
{(quantum and sub-quantum), biologic etc.;
human society — economic, moral, juridical,
political, religious etc.; conscience -
thought, feelings, passions, emotions, will,
etc. “Just like life is a natural phenomenon,
of the nature, so the feeling is a phenomenon
of conscience, and law is a social
phenomenon of the society”.®

Is a science identified, whichever it is,
with a certain «way of being» where
existence is phenomenalized?

If the answer is yes, it means that
sciences are segments of the existence itself,
they have even materiality; it means that the
science of chemistry consists in atoms
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asocierile §i disocierile atomilor, stiinta
biologiei ar fi Insasi viata (in toate formele ei
de manifestare), istoria s-ar manifesta ca
civilizatii succesive (arhaice, medievale,
moderne etc.) psihologia ar fi insfgi psihicul
uman, axiologia s-ar identifica cu valorile
s.am.d.

Dar nici un subiect nu identifici legile
naturii, societditii, gindirii ca legi cu care
opereazi stiintele, ci ca raporturi obiective, ca
raporturi esentiale, necesare, generale, relativ
stabile si repetabile care au obiectivitate.
Adicd se deruleazi independent de vointa
subiectului uman. Este o deosebire netd intre
un model de fiinfare al existentei (domeniu de
investigatie pentru o stiin{#) si elaboratul
stiingific; primul are extensivitate existentiald
Japa de stiinga cere-l investigheazd.

Elaboratul stiintific (ca si stiinta, de
altfel) este despre (chimic, biologic, social,
psihic; biologia cerceteazd viafa, psihologia
~ psihicul, axiologia — valorile, stasiologia —
partidele politice s.a.m.d. ).

LAceste domenii de cunoagtere sunt
realititi care existd indiferent dacd existd sau
ni natura stiinfificd investigatoare, adicd
psihicul, valorile, viaja existd in absenta
psihologiei, axiologiei, biologiei. Mai
departe: termeni ca «specie», «ereditate»,
«mutatie»  etc. aparfin  biologiei i
desemneazi realitidfi exterioare lor — specia,
ereditatea, mutatia”'®, Corpurile
macrocosmice se atrag Intre ele independent
de elaboratul stiintific, denumit  «legea
atractiei universale» (relafia F=Kmymy/r’
fiind doar un model teoretic).

La fel se poate discuta despre gravitafie,
asocierea si disocierea atomilor, respiratia
tisulard, punctual de echilibru, utilitatea
marginal, evolutie §i revolutie in societate,
legitimitatea puterii etc.

Cum stau lucrurile la nivelul stiintelor
dreptului? La fel ca si In cazurile
exemplificate mai sus, subsistemul stiintelor
juridice are un referent (ca domeniu de
cercetare): o modalitate de fiintate a socio-
umanului, modalitate numitd drept (,,in loc de
modalitate de fiintare a socio-umanului,

associations and dissociations, the science of
biology is the life itself (in all its forms of
expression), history expresses as successive
civilisations (archaic, medieval, modern etc.)
psychology is the human mind itself,
axiology identifies with values, a.s.o.

But no subject identifies the laws of
nature, society, though as laws for sciences
to operate with, but as objective relations,
essential, necessary, general, relatively
stable and repeatable relations that have
objectivity. = Meaning  they  develop
independently of the human subject’s will.
There is a great difference between an
existence way of being (research field for a
science) and the scientific product; the first
one has existential extension towards the
science that investigates it.

The scientific product (just like science
actually) is about (chemical, biological,
social, psychic; biology investigates life,
psychology — the psychic, axiology — values,
stasiology — political parties etc. ).

“These knowledge fields are realities
that exist whether the investigating scientific
nature exists or not, -meaning the psychic,
values, life exist in the absence of
psychology, axiology, biology. Further on:
terms like «species», «heredity», «mutation»
etc. belong to biology and designate realities

exterior to them - species, heredity,
mutation”*®. Macrocosmic bodies attract one
another independent of the scientific

product, designated «the law of universal
attraction» (F=Kmm,/r” relation being just a
theoretical pattern).

In the same way we discuss about
gravitation,  atoms  association and
dissociation, tissue breathing, balance point,
marginal utility, evolution and revolution in
society, power legitimacy etc.

How do things stand at the level of law
sciences? Just like in the cases discussed
above, the subsystem of juridical sciences
has a referent (as research field): a way of
being for the socio-human, a way called law
("instead of socio-human way of being, law
can be called the expression of the society
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dreptului putem si-i spunem expresia fiintei
societale, fenomen socio-uman, componenti
a realitdfii socio-umane™)!’. Prin urmare,
stiingele juridice cerceteazd forma juridicd a
existentei sociale: ,Am putea spune, intr-o
primd aproximare, - c& sistemul stiintelor
juridice are ca obiect de studiu forma
Juridicd a societdfii, uniformitatea necesard,
geneticd, Junctionald, structurald,
organizationald a formei juridice pe care o
imbracd componentele societdtii, explicindu-
le si descoperind legile lor de distributie in
spatiul si timpul social”'®

Agadar, exista o realitate exterioard
demersului gtiintific ¢i supusd investigirii
stiintelor juridice asa cum aceastd realitate
exterioard existd si pentru ale stiinfe. Aceastd
realitate —~ forma juridicd a societdtii — mai
este denumiti generic si drept, dreptul
reprezentdnd o formd normativd de ordonare
a raporturilor sociale, in vederea promovarii
§i apdardrii valorilor necesare societdtii:
proprietatea, persoana, comunitatea."

Considerdm cd infelegerea corecti a
problematicii legate- de drept si stiinta
dreptului necesitdi o depdsire a unghiului
europocentrist de analizd, unghi prin care, in
studiile specifice, .imaginea proprie a
civilizatiei europene si-a ‘extins contururile
asupra imaginii «celorlal{i» misurdnd-o cu
misura eurocentrici a tuturor lucrurilor.
Studiile de antropologie dovedesc cid, in
diversitatea formelor culturale pot fi
identificate tipuri de normativitate (grade)
inclusiv in societitile numite «arhaicey,
«lignajere», «primitive.

Astfel, J. W. Lapierre, P. Clastre, dar
mai ales G. Balandier au fost preocupati de
asemenea  identificdri, indeosebi prin
analizele alocate puterii §i puterii politice.
Fird a intra aici in aminunte®, amintim
punctul de vedere exprimat de G. Balandier
privind functiile conservatoare (negentropice)
ale puterii, puterea politicd fiind inerents (in
grade diferite, chiar difuze) oricirei societiti:
,»...€3 provoacd respectarea regulilor care ii
stau la bazi, ea o apird de propriile
imperfectiuni, ea limiteazi, in cadrul siu,

being, socio-human phenomenon,
component of the socio-human reality”)*.
Consequently, juridical sciences investigate
the juridical form of social existence: “We
could say that, at a first approximation, the
system of juridical sciences studies the
Juridical form of society, the necessary

genetic, Sfunctional, structural,
organizational uniformity of the juridical
form  that society components have,

explaining and discovering their distribution
laws in social space and time”*!

Therefore, there is a reality exterior to
the scientific measure and investigated by
juridical sciences as this exterior reality
exists for other sciences as well. This reality
— the juridical form of the society — is also
generically called law, law being a
normative form of arranging social
relations, in order to promote and defend the
necessary values of the society: the property,
the person, the community.

We think that the correct understanding
of the law related matters as well as the
science of law require going over the
europocentrist angle of analysis, a angle
through which, in specific studies, the image
proper to European civilisation has extended
its limits over the image of «the other»
measuring it with the Euro-centric measure
of all things. Anthropology studies prove
that, in the diversity of cultural forms, types
of normativity may be identified (degrees)
including in societies called «archaicy,
«lignagere», «primitiven.

Therefore, J. W. Lapierre, P. Clastre,
and especially G. Balandier were concerned
with such identifications, especially through
their analyses of power and political power.
Without entering into details®’, we remind
the point of view expressed by G. Balandier
regarding the conservatory (negentropic)
functions of power, political power being
inherent (in various, diffuse levels) to any
society: “...it causes compliance with its
rules, it defends it of its own imperfections,
it limits, in itself, the effect of competition
between individuals and between groups”.*
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efectele competitiei intre indivizi §i intre
grupuri”.21

Dar, caracterul imanent al puterii
corespunde imanentei unor forme normative
de ordonare a raporturilor sociale in orice
comunitate i, asa cum puterea rezultsi, pentru
orice societate, din necesitatea de a lupta
impotriva entropiei ce o ameninti cu
dezordinea, la fel aceste forme de autoreglaj a
comportamentelor (in relatie cu ceilalti)
fiinfeazé nu doar in societitile cu guverndri
diferentiate. Altfel spus, puterea politics, in
afara unor forme normative de ordonare a
raporturilor sociale, ar fi fird sens si fard
obiect,  Ritualurile, ceremoniile sau
procedurile ce asigurd o refacere periodici
sau ocazionald a societdfilor lignajere (si nu
numai) au, prin natura lor, aceleasi efecte
negentropice pe care le au codurile In
societdfile cu stat. Apoi, cele doud
caracteristici principale de care vorbeste
Balandier — sacralitatea i ambiguitatea — (la
care se adaugd principiul legitimitdtii ce
implicdi cu necesitate consimtiméantul)
demonstreazd ci nu existd nicio comunitate
care sd nu aibd o formd normativd de
ordonare a raporturilor sociale (chiar daci
aceste raporturi sunt extrem de diferit
reglementate, atdt ca urmare a parcursului lor
istoric, cit g¢i a diferentierilor impuse de
deficitul cultural).

Iar forma normativd de ordonare a
raporturilor sociale = primeste o parte de
adeziune de la membrii comunitafii
respective: fie prin aparitie si ruting, fie prin
incapacitatea de a concepe o alternativi, fie
prin acceptarea unor valori comune estimate
ca neconditionate. Toate presupun un anumit
tip  de constringere (autoimpusd §i impusi),
ins# ultima poate legitima coercitia.

Fie cd vorbim de o normativitate
preexistentd elabordrilor normative (ritualuri,
obiceiuri imanente, raporturi sociale), fie cd
avem In vedere normele de ordonare a
raporturilor sociale, trebuie analizate cele
doui aspecte semnificative;

a) si normativitatea preexistenti

si elabordrile normative sunt imanente

But the immanent character of power
corresponds to the immanence of normative
forms of distributing social relations in any
community and, as power results for the
society, from the need to fight against
entropy that threatens it with disorder, in the
same way these forms of conducts self-
control (in relation to others) exist not only
in differentiated governments societies. In
other words, political power, except for its
normative forms of distributing social
relations would be meaningless and would
have no object. Rituals, ceremonies or
procedures that provide petiodical or
occasional recovery of societies (and not
only), have, due to their nature, the same
negentropic effects that codes have in state
societies. Then, the two main characteristics
that Balandier speaks of — sacredness and
ambiguity — (plus the principle of legitimacy
that necessarily involves consent) prove that
thre is no community that has not a
normative form of distributing social
relations (even if these relations are very
differently regulated due to their historical
development and due to the differentiations
required by the cultural lacks). '

And the normative form of distributing
social relations receives adherence from the
members of that community: either by
appearance and routine, either by the
inability to conceive an alternative, either by
accepting some common values estimated as
unconditioned. All these suppose a certain
type of constraint (self-imposed and
imposed), but the last one may legitimate
coercion. '

Whether we talk of a pre-existing
normativity of normative elaborations
(rituals, immanent customs, social relations),
or we take into consideration the distribution
rules of social relations, the two significant
aspects have to be analyzed:

a) Both pre-existing normativity and
normative elaborations are immanent to any
society, immanence caused by the

negentropic character their finality supposes;
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oriciirei societifi, imanentd generatdi de
caracterul negentropic pe care-l presupune
finalitatea lor;

b) forma normativi de ordonare a
raporturilor sociale este exterioard stiintei
dreptului, asa cum, pentru orice stiinfd,
realitatea  investigati este  exterioard
demersului stiintific, realitate despre care se
prezumi ,ci posedi anumite constante
esentiale, invariante structurale si functionale,
generale §i necesare, pe care acest demers le
poate descoperi §i explica aproximativ”zz, in
baza cirora si se realizeze predictii.

Stiinfa dreptului nu se identificd nici cu
normativitatea preexistentd, nici cu sistemul
de norme elaborat §i aplicat la un moment
dat, ci reprezintd un demers despre. Chiar
dacd in mod obiectiv §i evident, cel ce
realizeazi acest demers despre triieste gi
actioneazd intr-un sistem de drept in vigoare
in acel moment. Stiintele despre dreptul civil,

- . dreptul penal, dreptul constitufional, dreptul

comunitar etc. cu notiunile, categoriile,
principiile §i influentele lor sunt condifionate
de domeniile pe care le caracterizeaz,
domenii exterioare acestora. Asa cum etica —
stiinfja despre morald —, nu construieste
realitatea moralei odati cu cunoasterea ei,
cum psihologia nu construiegte psihicul
uman, sociologia nu construieste realitatea
societdfii umane s.a.m.d., tot la fel dreptul
pozitiv, cutumele, normele din legiuiri
asirocaldeene, babiloniene, egiptene, eline,
romane, tratate $i pacte interetatice nu sunt
creatii ale unor presupuse stiinfe despre drept,
ci produse ale unor cunostinte de legiferare. ?

Pe scurt, «evenimentele» stiinfelor
juridice nu sunt (i nu au cum si fie) reguli de
drept: ele sunt asertiuni despre (norme,
sistem juridic, competente institufionale,
proceduri etc.). ,Distinctia intre stiintele
juridice §i dreptul cercetat de ele (obiectul
lor) subintelege ci acesta se instituie anterior
si exterior cunoagterii lui sistematice si
metodice, are «viata» lui cu legi structural si
functionale proprii — scrie Gh, Mihai —, cd

b) The normative form of distributing
social relations is exterior to the science of
law, just like, for any science, the
investigated reality is exterior to the
scientific measure, a reality that is supposed
to “have certain essential constants,
structural and functional, general and
necessary invariants that this measure may

: : o
discover and approximately explain™®,

based on which predictions could be made.

The science of the law is not identified
with the pre-existing normativity, or with the
system of regulations elaborated and
applied at a given time, but it is a measure
about. Bven if objectively and obviously, the
one taking this step about lives and acts in a
system of law enforceable at the time.
Sciences about civil law, penal law,
constitutional law, communitarian law etc.
with their notions, categories, principles and
influences are conditioned by the areas they
characterize, exterior areas to them. Just as
ethics — moral related science —, does not
build the reality of morality along with its
knowledge, as psychology does not build the
human psychic, sociology does not build the
reality of human society etc., the same,
Asiro-Caldean, Babylonian,  Egyptian,
Greek, Roman positive law, customs, law
regulations, treaties and agreements between
states are not creations of supposed sciences
about law, but products of legislation
knowledge.*®

In short, «the events» of juridical
sciences are not (and cannot be) rules of law:
they are assertions about (regulations,
juridical system, institutional competences,
procedures etc.). “The distinction between
juridical sciences and the law investigated
by them (their object) supposes that it is
previously established outside its systematic
and methodological knowledge, has its
«life» with its own structural and functional
laws — writes Gh. Mihai —, that «being
made» consciously by people, it is not a
product of science about itself. Indeed,
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«facuty» constient de oameni, nu e un elaborat
al stiintei despre el. Intr-adevir, cici ordonat
prin natura sa, ansamblul normelor juridice,
se realizeazd conform unor legi de care
realizatorii nu ¢ necesar si aibd cunostine.
Ori, tocmai aici ar interveni stiintele juridice,
cu un rost cognitiv: si descopere ceea ce il
determind liuntric, fird ca enunfurile
descoperirii sd prezinte caracter normativ.”

because it is ordinate due to its nature, the
group of juridical regulations is made in
accordance with some laws that its
manufacturers do not have to possess
knowledge about. Or, here juridical sciences
would interfere, with a cognitive role: to
discover what determines it inside, without
the sentences of the discovery have a
normative character.”
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