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ABSTRACT

THE TERM OF EXTRADITION DENOTE THE PROCESS WHEREBY, UNDER TREATY OR
UPON A BASIS OF RECIPROCITY, ONE STATE SURRENDERS TO ANOTHER STATE AS ITS REQUEST
A PERSON ACCUSED OR CONVICTED OF A CRIMINAL OFFENCE COMMITTED AGAINST THE
LAWS OF THE REQUESTING STATE HAVING JURISDICTION.
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I. Introductory aspects

In the literature different expressions were found in the definition of extradition, the
differences between them arising from the fact that their formulation was not considered as
important features determining the same elements, including or excluding some of them

[1].

Extradition is a bilateral political and legal act which occurs between two states,
under which a state (called), took refuge in which an offender or convicted, he teaches /
submit at the request of another state (the applicant) to be judged or put to execute the
punishment to which he was sentenced [2].

In terms of its purpose, extradition is an act of international mutual legal assistance,
according to art. 14 C.p. can be granted or required under an international treaty to which
Romania is a party or on a reciprocal basis in the law [3].

Specific law to which reference is Law no. 302 of 28 June 2004 on judicial
cooperation in criminal matters [4]. The current regulation is consistent with the
constitutional provisions relating incidents (Article 19 Constitution) and the provisions of
international laws ratified by Romania [5].

Also, in addition to being the oldest form of international cooperation in criminal
matters [6] and a useful measure to combat crime, extradition is a legal institution, both
domestic law and international law [7] by operating agreements relating to cooperation
States for the prevention and punishment of crimes, to achieve law and order and peace.

In the connection to the other member states of the European Union, the extradition
procedure controlled by the international treaties from this area is replaced by the rendition
procedure based on an european arrest [8].

warrantAccording to legal provisions [9], the requesting State is a State makes a
request in the areas covered by the Law on international judicial cooperation in criminal
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matters: in which the offense was committed, against the interests of which the offense
was committed or the nationality of the offender or victim whose nationality offender. The
requested State is the State in which the offender or who is convicted and sent a request to
the areas covered by the Law on international judicial cooperation in criminal matters.

Through the action of the two states, we distinguish:

- Active extradition - designates the extradition procedure in which Romania has the
Requesting State (Article 62-83 of the Law on International Judicial Cooperation in
Criminal Matters).

- Passive Extradition - Extradition proceedings designates that Romania is the
requested State (Article 18-61 of the Law on International Judicial Cooperation in
Criminal Matters).

Il. Admissibility of extradition requires the cumulative fulfillment of several
conditions. These are on the one hand, fundamental conditions, and on the other hand, the
shape conditions.

I1.1. The substantive conditions refers to persons subject to extradition, offenses
for which it is functional, the prosecution, the need to guarantee human rights.

11.1.1. Conditions relating to person

- The person whose extradition is sought must be a foreigner. In case of passive
extradition, can be extradited from Romania, persons in its territory are prosecuted or sued
for an offense or who are wanted for the enforcement of a sentence or a security measure
[10] in the requesting State. With active extradition, Romania extraditable person against
whom judicial authorities issued an arrest warrant or a warrant of imprisonment or to
which he was a safety measure, a person located in the territory of the foreign state.

- The offender must be located within the requested state, the state which
extradition is requested.

- The person on which extradition is sought must be of the quality of justice in the
State addressed. Thus, if the requested person be subject to prosecution in the requested
State, or acts as a defendant in a lawsuit before the courts or more, already applied to the
custodial sentence, extradition is not possible until termination trial after execution. By
way of exception, to avoid the statute of limitation for criminal liability, it is possible
temporary extradition of the offender and then only for the performance of procedural acts
which can not be postponed. Immediately after their performance, the offender will return
in the requested State.

- The person claimed should not be finally judged by the judicial authorities of the
requested State for the offense or offenses for which extradition is requested. With regard
to this condition should be noted that extradition may be refused by the Requested State if
their judicial authorities have decided not to prosecute or removing a person from criminal
prosecution for the same offense to that claimed by the applicant State. Moreover, if the
person has been finally judged claimed extradition can not be granted according to the
principle “non bis in idem” if it has been paid, if the sentence has been served or was full
pardon or an amnesty, or if the court established the guilt of the offender without imposing
a sanction.

- Foreign person whose extradition is requested, it must have the quality of
participant (witness, expert, hand) to a process in the requested State. Are exempt from
extradition and those foreign persons subpoenaed to their hearing as witnesses, injured
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party, civil party experts, as long as it retains this quality and is located in the requested
State the purpose for which they were cited. After depletion of hearings by the competent
authorities, these people are forced to return to the requesting State, and if they refuse they
will be expelled rather than benefiting from immunity has been granted to them during the
process.

- The person claimed should not enjoy immunity from jurisdiction under the
conditions and within the limits conferred by the Convention or international law, since in
this case the extradition can not take place, being in front of a procedural exceptions to the
principle of criminal law enforcement in relation to the place of commission of the crime
[11].

- Extradition claimed should not seriously affect their health. This condition
required to perform the extradition has a profound humanist and health concerns of the
defendant, in some situations it may be refused if there would be serious consequences to
the life or health due to age or medical conditions. In those situations where extradition is
refused on health grounds, the defendant may be investigated in a criminal case by the
judicial authorities of the requested State, but only within the limits set by international
conventions or agreements.

As an exception, can not be extradited following categories:

a) Romanian citizens unless the conditions of the special law [12]. According to art.
20 para. 4 of Law no. 302/2004, Romanian citizens can be extradited under the provisions
of the bilateral and reciprocal basis, if at least one of the following conditions:

1 - extraditable person has the nationality of the requesting State;

2 - extraditable person residing in that State at the time of the request for
extradition;

3 - person extraditable offense committed within or against a national of a Member
State of the European Union, if the applicant is a member of the European Union.

In the last two cases, the applicant must provide assurances considered sufficient
that if a sentence of imprisonment by a final judgment, the extradited person will be
transferred to serve the sentence in Romania.

b) persons granted asylum in Romania. The right to asylum is protection that a state
attaches to a person who has taken refuge on its territory because it was subject to
persecution by another state. This protection is materialized and the refusal to extradite that
person. The refusal to extradite any extradition request, not just the application by the State
in whose territory the person granted asylum here. To the extent that the person whose
extradition is requested has filed an application for asylum, extradition proceedings would
be suspended pending the outcome of this application.

c) foreign persons in Romania enjoy immunity from jurisdiction under the
conditions and within the limits set by convention or other international agreements. As
long as people who enjoy immunity from jurisdiction, can not be prosecuted or judged
according to the law of the State where they are accredited, it is natural that they can not be
sent to another state for prosecution or trial. Immunity can not be but that the opposite state
accredited to it by that person and may withdraw at any time. Thus, a state may withdraw
his immunity of a diplomat accredited to Bucharest and then to seek his extradition.
Moreover, as agreed in international practice, once the State which conferred immunity,
filed a disclaimer such immunity, that person can be extradited at the request of a third
State.
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d) foreign persons summoned from abroad to hearing the parties, witnesses or
experts before a Romanian court requesting the immunities conferred by international
convention.

11.1.2. Conditions relating to the offense

- The offense is, in principle, committed outside the territory of the Requested
State, the Requesting State so or by a national of that State or by the deed to be harmed the
interests of the State. In case of passive extradition, it is necessary that the offense has not
been committed in whole or in part in Romania, in which case the offense will be
prosecuted and tried in Romania under the principle of ubiquity. And yet, it is possible to
accept the request for extradition where prosecution and trial in the Requesting State are
justified either truth or the possibility of applying an appropriate sanction or to ensure the
social reintegration of extraditable person.

If a crime has been committed in offshore waters, and criminal refuge in a foreign
port call is made, the State whose flag the ship carries extradition state where the
perpetrator fled. The same applies when the act was committed in the air, in this case
extradition is admissible when the request was sent to the State where the offender fled. In
both cases, the essential condition required for admission extradition is that the person is
not a citizen of the State of refuge.

- Offenses committed in a Member State - Extradition may be granted when the
Romanian law empowered prosecution and judgment Romanian judicial authorities for
offenses of the same kind, committed outside the territory of the Romanian state, or when
the state proves that the third applicant on whose territory the offense will not request
extradition for that act (Article 29 of Law no. 302/2004).

- There are double criminality of the act (Article 31 of Law no. 302/2004), except
where the international convention provides otherwise.

- The offense for which extradition is requested to submit a specific gravity (Art. 26
of Law no. 302/2004). The seriousness of the offenses provided for in the law of states and
international treaties in different ways. But there is an exception to this principle of
conditionality extradition minimum penalty also aims death penalty [13]. Extradition shall
be granted on condition that the applicant provide assurances deemed sufficient by the
requested State that capital punishment will not be executed, sentence will be commuted to
life.

When extradition is granted for prosecution or trial, the act must be punished
according to the laws of the requesting State and Romanian law with imprisonment of at
least one year. When extradition is granted for the execution of a sentence, it must be at
least 4 months.

There are exceptions to extradition:

- Political offenses [14] or offenses connected with political offenses [15].
Appreciation of the political nature of the crime is done by the requested State, regardless
of qualification offense under the law of the requesting State. How Romanian legislation
contains general rules of political crime, the court hearing the extradition request will
appreciate the political nature of the offense using any of the criteria set by the doctrine
(objective, subjective, mixed).

- Military offenses which do not constitute common law offenses. The exception
covers only offenses “purely military* (desertion, confinement violation) So that common
law crimes committed by the military (eg, theft [16]) does not fall into this category, even
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if state law applied, they are treated as military offenses (in terms of jurisdiction of the
courts, and the performance penalty).

- Acts qualified by the purpose of prosecuting or punishing a person on account of
race, religion, sex, nationality, language, political or ideological opinion or membership in
a particular social group, the more so as the person's situation is likely to worsen one of the
reasons stated.

I1.1.3. Conditii privitoare la actiunea penala

- Criminal proceedings to be brought into action automatically (art. 30, art. 63 of
Law no. 302/2004). If the prosecution is driven by the laws of both countries, the
complaint of the injured party, and it opposes extradition, extradition will not be granted.
In this case the injured party is the main holder of criminal action and decide where it will
be judged criminal. But if the laws of one state, the action shall be initiated ex officio,
extradition may be granted regardless of the position of the injured party.

- The criminal case on the offense that is the subject of the extradition request not to
be the role of the Romanian authorities (Art. 22 of Law no. 302/2004). To the extent that,
prior to receipt of the request for extradition, the Romanian authorities were informed
about the offense that makes the request, extradition may be refused in so far as it
considers it necessary to continue the course of the proceedings in Romania. In such a
case, the applicant will be notified to complete the process on how the Romanian
authorities have solved the case. If, however, the Romanian authorities decided to grant the
request for extradition, prosecution or trial conducted by our authorities will cease when
granting extradition.

- The criminal case on the offense that is the subject of the extradition request was
not completely solved by the Romanian authorities. The extradition request will be rejected
if the requested person has been finally judged for the same offense in Romania, whichever
was the outcome of the court (conviction, acquittal, dismissal of criminal proceedings). If
the notification was completed before the court, the criminal prosecution, removal or
termination of criminal prosecution, grant of extradition is optional for instance.

- Prosecution or execution of sentence shall not be extinguished as a result of
prescription, amnesty or clemency [17].

Regarding the statute of limitation, it is estimated by the law of the requesting and
requested State law (Article 33 of Law no. 302/2004) in relation to the time of the
extradition request so that the period is interrupted by submitting this unfulfilled demand
and suspended in the event of postponement of extradition. If the Requesting State is
fulfilled, and the requested State is not fulfilled, there is no legal basis for extradition since
occurred prescription effects.

Amnesty occurred in the requested State preclude the granting of extradition to the
extent that the state had jurisdiction to hear the offense (Article 34 of Law no. 302/2004).
If Romania is requested State, this provision, taken from art. 4 of Protocol no. 2 European
Convention on Extradition, causes almost always refuse extradition if amnestied because
Romanian criminal law enforcement provisions in space causes an extremely broad scope
thereof, so that the Romanian state will almost always have jurisdiction to judge the deed.
Amnesty removes criminal liability of the offender, and if it occurred after the conviction
and execution of the sentence pronounced removed.

Regarding the clemency (Art. 35 of Law no. 302/2004), adopted by the act of
pardon ineffective Requesting extradition request, even if the other conditions for
extradition are met.
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11.1.4. Conditions relating to the need to safeguard human rights

Asked state bodies are obliged to prevent the violation of fundamental rights [18] of
the person extradited, even if that violation would come from the authorities of the
requesting State. As such, the request for extradition is not permitted.

Some of the fundamental rights that an extradition decision could affect them, refer
to:

- The right to life. Two may be situations where an extradition request for
admission may conflict with the law: the assumption that the extradition could be
sentenced or subjected to a penalty of death and assuming that person's life is endangered
in the state applicant, for example when requesting State a practice physical elimination of
prisoners on the grounds of their membership of a political group, racial or religious.

- Prohibition of torture and inhuman or degrading treatment. First, this risk may
come from the authorities of the requesting State when political regime encourages the
requesting state police torturing political opponents or when the requesting State amid a
civil conflict or social unrest, a situation prevails insecurity due mainly actions of the
security forces (disappearances, summary executions).

Secondly, the risk may result from the criminal justice system of the state of
destination, which provides corporal punishment incompatible with Art. 3 of the
Convention (amputation of States, public whippings, etc.).

Finally, the risk that the extradited person to suffer treatment contrary to art. 3 of
the Convention may also come from private groups whose actions escapes state authority,
as happens in the case of paramilitatare groups not controlled by the state or of entities
acting within the scope of organized crime. In these cases must be proved not only the
potential risk, but a real risk, so that the person concerned must prove not only the
existence of a situation of this nature in the requesting state, but that is subject to this risk
directly.

- The right to a fair trial [19] (art. 21 par. 1 of Law no. 302/2004). Romania will not
grant extradition in cases where the person claimed should be tried in the requesting State
by a court that does not provide essential procedural guarantees and protection of the rights
of defense [20] or a national court set up specifically for that case, or if the extradition is
requested the execution of a sentence handed down by that court [21].

- The right to family life. Article 8 of the ECHR guarantees, inter alia, the right to
respect for family life. Measure extradition may be in conflict with the law, when the
extradited person is more time in the requested State and already has a family there.
According to the case- a measure of the extradition of a person may be an interference with
the exercise of his right to family life, especially given that other members of his family
may accompany him in the State to be transferred. In this matter, however, not every
interference amounts to a violation of art. 8 ECHR because, according to par. 2, some
interferences are admissible provided they are prescribed by law, pursue a legitimate aim
and are necessary in a democratic society to achieve it. Necessity of the measure requires a
balance between the right person, the right to respect for family life and the state to take
certain steps to prevention of disorder or crime. Thus, when the offense committed is
serious, the person has a criminal record numerous and she has been the recent family the
requested State, the granting of extradition does not constitute a violation of art. August.
But if the offense is less serious if the requested State may proceed with its prosecution and
the accused family life long runs in the requested State, extradition is no longer a necessary
interference and providing it can be a violation of Art. 8 of the Convention.
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11.2. Formal conditions relate to procedural aspects of extradition and documents
relating to accompany the application, competition claims, the mode of transmission of
documents, deadlines to be met, the arrest extradited, transit and surrender.

- To be a request for extradition from a State's interest to punish the offender, or to
put it to execute the sentence. The request for extradition shall be accompanied by certain
documents showing the reasons for its acceptance [22].

- Romanian judicial authorities should conduct regular international exam [23].

- Requested State receives a request for extradition is required to arrest the offender
for it to not be able to go.

- Requested State is required to notify the requesting state the date and place of
teaching perpetrator is extradited. Place of teaching will be a border of Romania.
International Police Cooperation Centre of the Romanian Police General Inspectorate
ensures the National Bureau of Interpol, teaching and inform the Ministry of Justice and
the Court of Appeal authority. Extradited person is taught and taken under escort. If the
extradited person shall be taken on the date fixed, it will be released after the expiry of 15
days reckoned from this date. This term may be prolonged only by 15 days. In case of
force majeure, which impede teaching or receiving person extradited, the Romanian
authorities and those of the applicant will agree on a new date for surrender.

- The requesting State Party is required to communicate information required for
completing the criminal trial which involved the extradition.

Conclusions

The rejection of the extradition request due to failure to meet the above, has the
effect of removing the criminal liability of the person concerned. Admission extradition
request has the effect of remission offender requesting State authorities to trial its
subjection or execution of the sentence already imposed. Submitting offender but does not
require the acquisition by the requesting State has a right unlimited its accountability
because the prosecution exercised its territory is governed by the specialty of extradition
[24].
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nationals, if requested extradition of a Roman citizen”.

According to art. 74 para. 1 of Law no. 302/2004, ,,the person surrendered as a result of extradition

shall not be prosecuted or judgment, held for execution of sentence, nor subject to any other

restrictions on his liberty for any previously actually teaching other than that motivated extradition,
except for cases when:

a) State which surrendered him consents to that end, the competent Romanian authorities requested
State shall submit an application accompanied by the documents referred to in art. 36 para. (2)
and by a report that the extradited person shall be recorded statements;

b) being able to do so, leaving the extradited person within 45 days of his final release in Romania,
or if returned to Romania after leaving the Romanian territory”.
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