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SCHIMBAREA DE PARADIGMA iN
SECTORUL PUBLIC

Cristina-Elena RADULEA-ZAMFIRESCU

ABSTRACT. Literatura de specialitate din
domeniul administratiei publice se concentreaza
tot mai mult asupra schimbarii de paradigma de la
clasica administratie publica (Old Public
Management — OPA) la noul management public
(New Public Management — NPM). In timp ce
unele studii au incercat sia defineascad si si
analizeze conceptul de NPM', altele si-au propus
sa analizeze anumite aspecte, precum: factorii
care au determinat aceastd schimbare de
paradigma®, modul in care s-a modificat relatia
dintre politic si administrativ’ sau cea dintre stat si
cetiteni’. Reformele administratiilor publice din
ultimele decade au aratat un interes sporit asupra
preludrii unor elemente de management din
sectorul privat in cel public, in vederea cresterii
calitatii serviciilor publice si a diminuarii
costurilor pe care acestea le implica’. Lucrarea de

THE CHANGING PARADIGM IN
PUBLIC SECTOR

Cristina-Elena RADULEA-ZAMFIRESCU

ABSTRACT. The literature in the field of
public administration increasingly focuses on the
changing  paradigm  from old public
administration (OPA) to new public management
(NPM). While some studies have tried to define
and analyze the concept of NPM itself*®, others
have sought to analyze specific aspects such as:
the factors which determined this change of
paradigm®, how the relationship between the
administrative and political levels has been
changed” or how the relationship between the
state and its citizens is being redefined’'. Public
administrations’ reforms in the last decades have
shown a grown interest in borrowing
management elements from the private sector to
the public one, in order to increase the quality of
public services and to diminish the costs they
imply”>. This research paper seeks to find out

"' P. W. Ingraham, 1996. ”The Reform Agenda for National Civil Service Systems: External Stress and Internal
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Perspective. Indianapolis: Indiana University Press;
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L., Toonen, T. A. J., (eds.) Civil Service Systems in Comparative Perspective. Indianapolis: Indiana University
Press;
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fata 1si propune sa analizeze dacad a inlocui OPA
cu NPM este solutia optimd pentru reformarea
administratiilor nationale. Astfel, lucrarea este
structuratd dupd cum urmeaza: in prima sectiune,
vor fi analizate ideile principale ale celor doua
abordari; in cea de-a doua, vor fi subliniate
elementele contradictorii dintre cele doua modele;
in ultima sectiune, vor fi formulate unele
concluzii si propuneri in ceea ce priveste reforma
sectoarelor publice.

De la clasica administratie publica la noul
management public

Abordarea bazata pe administratie

in cadrul OPA, “biroul” reprezinti
principala unitate de organizare a sectorului
public. Acesta exercitd putere publica,
produce si furnizeaza servicii publice, sub
autoritatea unui singur centru, iar personalul
sdu este angajat pe termen lung. Administratia
publicd este organizatd si functioneaza pe
baza legii si pentru executarea legii —
organizarea bazatd pe lege fiind unul din
principiile ideii de “rationalitate birocratica™.

whether totally replacing the OPA with NPM is
the best solution for reforming national
administrations. Therefore, the paper is structured
as follows: first, the basic ideas of the two
approaches will be analyzed; second, their
contradictory elements will be highlighted; third,
concluding remarks and some proposals for
reforming the public sectors will be advanced.

From Old Public Administration to New
Public Management

The administration-oriented approach

Within the OPA, the “bureau” is the
main organizational unit in the public sector.
It exercises public power, produces and
provides public services, under a single
steering centre, and filled with long-term
contracted personnel. Public administration is
organized and functions on the basis of and
for executing the law — the law-based
organization is one of the principles
advanced by the idea of “bureaucratic
rationality”’. Legality is thus a fundamental

Astfel, legalitatea este un principiu de drept
fundamental, care inseamnad “administrarca

law principle, which means “administration

9 J. Halligan, 1996. > The Diffusion of Civil Service Reform”, in Bekke, H. A. G. M., Perry, J. L., Toonen, T. A.
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University Press;

O B.G Peters, J. Pierre, 2001. ”’Civil Servants and Politicians. The Changing Balance”, in Peters, B. G, Pierre,
J. (eds.), Politicians, Bureaucrats and Administrative Reform, London: Routledge, pp. 1-10; J. C. N.
Raadschelders, M. R. Rutgers, 1996. ”The Evolution of Civil Service Systems”, in Bekke, H. A. G. M., Perry, J.
L., Toonen, T. A. J., (eds.) Civil Service Systems in Comparative Perspective. Indianapolis: Indiana University
Press;
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Relationship”, available at http://ssrn.com/abstract=949584;

2 L. Matei, 2009. Romanian Public Management Reform. Theoretical and Empirical Studies. Vol. 1,
Administration and Public Services. Bucuresti: Editura Economicd, electronic copy available at
http://ssrn.com/abstract=1469995 p. 7 sqq.; T. Groot, T. Budding, 2007. New Public Management’s Current
Issues and Future Prospects, electronic copy available at http://ssrn.com/abstract=997798, p. 1; L. Matei, A.
Matei, 2009, Public Integrity and Performance of Governance — A Comparative Study for South-Eastern Europe,
presented at First Global Dialogue ’Governing Good and Governing Well’, 28-30 May 2009, at Amsterdam,
Netherlands, electronic copy available at http://ssrn.com/abstract=1405185, p. 2;

® D. Feldman, 2003. ”The Limits of Law: Can Laws Regulate Public Administration?”, in Peters, G. B., Pierre,
J. (eds.), Handbook of Public Administration. London: Sage, p. 279; the same idea in F. Heady, 1991. Public
Administration: A Comparative Perspective, 4th Edition, New York: Marcel Dekker, p. 216;
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prin lege”’si care are ca si consecintd, printre
altele, evitarea excesului de putere de citre
“persoana  administrativa”,  definitd in
literatura de specialitate ca fiind “subiectul
activ al raportului de drept administrativ”™®.

In stransid legiturd cu principiul
legalitatii. se afld predictibilitatea  si
responsabilitatea: predictibilitatea activitatii
administrative presupune capacitatea
cetatenilor de a-si forma asteptdri stabile
privind felul in care problemele lor vor fi
solutionate de catre administratie si constituie
o componentd vitaldi 1in anticipare si
responsabilitate.

Abordarea bazatd pe administratie
acorda o importanta sporitd si deschiderii cu
privire la proceduri. Procedura stabileste calea
de urmat pentru solutionarea unor situatii
date, iar deschiderea cu privire la acestea
constituie una dintre trasdturile modelului
weberian de administratie’.

Un alt principiu al OPA il reprezinta
prioritatea interesului public, care este
“exprimat prin vointa suverand a poporului
transpusd in lege”'®. Astfel, prin furnizarea
serviciilor publice, administratia urmareste
satisfacerea interesului general al colectivitatii
in care este organizata si functioneaza.

Neutralitatea a fost de asemenea
evocatd in literatura de specialitate'' ca fiind
0 trasdturda a  administratiei  publice
traditionale: functionarii publici sunt neutri
din punct de vedere politic si beneficiaza de
stabilitatea postului

4 .
through law™*, and whose consequence is,

inter alia, the avoidance of excess of power
by the “administrative person”, defined in the
literature in the field as being “the active
subject of an administrative law relation™”.

Closely related to the principle of
legality are predictability and responsibility:
the predictability of the administrative
activity presupposes citizens’ capacity to
form stable expectations regarding the way
their problems are to be solved by the
administration and constitutes a vital
component of anticipation and responsibility.

OPA also gives an increased
importance to openness of procedures.
Procedures establish the way in which given
situations are to be dealt with, and their
openness is one of the features of the
Weberian model of administration®.

Another OPA principle is the primacy
of public interest, which is “expressed by
people’s sovereign will transposed into
law™"’. As such, through the provision of
public services, the administration seeks to
satisfy the general interest of the collectivity
within which it is organized and functions.

Neutrality has also been evoked by
the literature in the field®® as being a feature
of OPA: civil servants are politically neutral
and they benefit of job security.

The management-oriented approach

NPM, which has sometimes been
called the “Anglo-Saxon »39

tradition”””,
represents, in essence, the attempt to

33 D. Feldman, 2003. The Limits of Law: Can Laws Regulate Public Administration?”, in Peters, G. B., Pierre,
J. (eds.), Handbook of Public Administration. London: Sage, p. 279; the same idea in F. Heady, 1991. Public
Administration: A Comparative Perspective, 4th Edition, New York: Marcel Dekker, p. 216;

7 L. Matei, A. Matei, 2010. Administrative Reforms in South Eastern European States — Comparative Study in
View of Enlarging the European  Administrative  Space, electronic  copy available at
http://ssrn.com/abstract=1631878, p. 4;

% E. Bilan, 2008. Institutii administrative, Editura C. H. Beck, Bucuresti, p. 45;

? J. Ziller, 2003. ”The Continental System of Administrative Legality”, in Peters, G. B., Pierre, J. (eds.).
Handbook of Public Administration, London: Sage, p. 266;

' E. Balan, op. cit., p. 26;

'S, Rose-Ackerman, 1999. Corruption and Government: Causes, Consequences and Reform. Cambridge:
Cambridge University Press, p. 69; F. Heady, op. cit., p. 197;
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Abordarea bazata pe management

NPM, uneori numit “traditie anglo-
saxoné”lz, reprezintd, In esentd, incercarea de
a transpune, in cadrul sectorului public,
elemente de management specifice aplicate in
sectorul privat. Aceastd abordare a fost
influentatd de diferite discipline, precum
teoria “public-choice”, teoria drepturilor de
proprietate, analiza politicilor publice si chiar
de administratia clasici §i neo-clasica®.
Astfel, diferitele viziuni formulate in cadrul
NPM pot fi grupate dupd cum urmeaza: (1)
administratia publicd (neo-) clasica si
managementul public, unde orientarea
principala se concentreaza asupra organizarii
statului bazatd pe ordine; (2) stiintele
managementului,  teorie = care  sustine
introducerea in cadrul sectorului public a
ideilor si tehnicilor specifice sectorului privat;
si (3) noua economie institutionald, care
considerd decidentul guvernamental ca fiind
un subiect orientat cétre propriul profit si,
prin urmare, actionand intr-un mediu in care
asimetria informatiei, rationalitatea limitata si
comportamentul oportunist determina costuri
specifice'®.

Expresia cea mai radicalda a NPM o
constituie modelul care sustine transformarea
sectorului public intr-un set de piete interne,
in care licitarea §i contractarea pe termen
scurt iIn domeniul producerii si furnizarii
bunurilor si serviciilor publice ar trebui sa

transpose, within the public sector,
management elements usually applied within
the private one. This approach has been
influenced by different disciplines, such as
the public-choice, property, public-policy
analysis theories, and even by the classical
and neo-classical public administration®.
Thus, its various perspectives might be
grouped as follows: (1) (neo-) classical
public administration and public
management, within which the main
orientation focuses on the state order-based
organization; (2) management sciences,
which argues for the introduction, within the
public sector, of private sector ideas and
techniques; and (3) new institutional
economics, which considers the
governmental decision-maker as a subject
oriented on its own profit and, thus,
auctioning within an area where information
asymmetry, bounded rationality = and
opportunism determine specific costs”'.

Thus, the most radical expression of
the NPM is the model which argues for the
transformation of the public sector into a set
of internal markets, in which bidding and
short-term contracting for public goods and
services’ production and provision should
replace the Weberian bureaucratic hierarchy.
Therefore, competition among producers and
negotiation between producers and providers
of public goods and services would be
stimulated, and public managers’

* L. Matei, A. Matei, 2010. Administrative Reforms in South Eastern European States — Comparative Study in

View of Enlarging the  European
http://ssrn.com/abstract=1631878, p. 4;

Administrative

Space,  electronic copy available at

35 E. Bilan, 2008. Institutii administrative, Editura C. H. Beck, Bucuresti, p. 45;
367 Ziller, 2003. ”The Continental System of Administrative Legality”, in Peters, G. B., Pierre, J. (eds.).
Handbook of Public Administration, London: Sage, p. 266;

TE. Balan, op. cit., p. 26;

¥ 'S. Rose-Ackerman, 1999. Corruption and Government: Causes, Consequences and Reform. Cambridge:
Cambridge University Press, p. 69; F. Heady, op. cit., p. 197,

397, Ziller, op. cit., p. 267,
12 1. Ziller, op. cit., p. 267,

1 T. Groot, T. Budding, 2007. New Public Management’s Current Issues and Future Prospects, electronic copy

available at http://ssrn.com/abstract=997798, p. 2;
Y Ibidem, p- 2;

* T. Groot, T. Budding, 2007. New Public Management’s Current Issues and Future Prospects, electronic copy

available at http://ssrn.com/abstract=997798, p. 2;
* Ibidem, p. 2;
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inlocuiascd ierarhia birocratici weberiana.
Prin urmare, competitia dintre producatori si
negocierea dintre producdtorii si furnizorii de
bunuri si servicii publice ar fi stimulata, iar
libertatea de actiune si puterea discretionara a
managerilor publici ar creste, dat fiind faptul
ca acestia ar fi evaluati in functie de gradul de
indeplinire a obiectivelor organizatiei.

Astfel, in cadrul NPM, locul
“biroului” ar fi luat de organizatiile de tip
firma, orientate catre obiective, ai caror
proprietari urmaresc maximizarea propriului
profit si in care managerii publici sunt
evaluati nu in functie de respectarea regulilor
si a procedurilor, ci in functie de gradul de
atingere a obiectivelor’”. De asemenea,
responsabilitatea, predictibilitatea si
deschiderea ar fi inlocuite de flexibilitate,
adaptare si incertitudine cu privire la
activitatea din cadrul sectorului public.

NPM introduce doua centre de
autoritate: unul format din cei care cer si
cumpard bunuri §i servicii publice si altul
format din cei care le produc si le furnizeaza.
Prin urmare, intre vanzatori si cumparatori ar
exista negociere, iar licitarea si contractarea
pe termen scurt ar lua locul ierarhiei. De
asemenea, negocierea ar aparea s$i intre
proprietarul organizatiei $i managerul public,
astfel 1incat, in cadrul acestei abordari,
prioritatea interesului public at fi Inlocuita de
urmarirea profitului si a intereselor private.

Alte caracteristici ale NPM subliniate
in literatura de specialitate sunt, pe de o parte,
schimbarea sarcinilor angajatilor sectorului
public de la simpla executare la Tnsasi
planificarea lor si la luarea deciziei'®, iar, pe
de alta parte, politizarea functiei publice'’.

discretionary power and room for action
would increase, given that they would be
evaluated according to the extent they
achieve organizational objectives.

As such, within the NPM, the
“bureau” would be replaced by objectives-
oriented private-type organizations, whose
owners seek to maximize their profit, and
within which public managers are not
evaluated according to rule and procedure
compliance, but to the level of objectives
achievement’”. In addition, responsibility,
predictability and openness would be
replaced by flexibility, adaptation and
uncertainty regarding the activity within the
public sector.

NPM introduces two steering centers:
one of those who ask for and buy public
goods and services, and one of those who
produce and provide them. Between sellers
and buyers, therefore, negotiation would
emerge and bidding and short-term
contracting would replace the hierarchy.
Likewise, negotiation and bargain would
emerge between the owner of the
organization and the public manager as well,
so that within the NPM profit and private
interests would take the place of public
interest primacy.

Other NPM features stressed in the
literature in the field have been, on the one
hand, the change of public employees’ tasks
from pure execution to planning and
decision-making, and43, on the other hand,
the civil service politicization*’. The
“marketization”-form of NPM argues,
contrary, for the separation between public
service administration and policy-making,

15 C. Hood, 1996. ”Exploring Variations in Public Management Reform of the 1980s”, in Bekke, H. A. G. M.,
Perry, J. L., Toonen, T. A. J., (eds.) Civil Service Systems in Comparative Perspective. Indianapolis: Indiana
University Press, p. 271; J. E. Lane, 2000. New Public Management. London: Routledge, p. 191;

16 3. C. N. Raadschelders, M. R. Rutgers, op. cit., p. 67; J. D. Aberbach, B. A. Rockman, 2001. ’Reinventing
Government, or Reinventing Politics? The American Experience”, in Peters, B. G., Pierre, J. (eds.), Politicians,
Bureaucrats and Administrative Reform, London: Routledge, p. 25; C. Pollitt, G. Bouckaert, op. cit., p. 165 sqq.;
7w, P. Hojnacki, 1996. ”Politicization as a Civil Service Dilemma”, in Bekke, H. A. G. M., Perry, J. L.,
Toonen, T. A. J., (eds.) Civil Service Systems in Comparative Perspective. Indianapolis: Indiana University Press,
p. 139; P. W. Ingraham, D. P. Moyniham, 2003. *Civil Service and Administrative Reform in the United States™,
in Halligan, J., Civil Service Systems in Anglo-American Countries. Massachusetts: Edward Elgar Publishing
Limited, p. 187; H. A. G. M. Bekke, J. L. Perry, T. A. J. Toonen, 1996. ”Introduction: Conceptualizing Civil

Annals of the ,,Constantin Briancusi” University of Targu Jiu, Letters and Social Sciences Series, Issue 3/2011

172



Analele Universititii “Constantin Briancusi” din Targu Jiu, Seria Litere si Stiinte Sociale, Nr.3/2011

insi, NPM 1in forma sa bazati pe
“marketizare” sustine, dimpotriva, separarea
administratiei de nivelul de luare a deciziilor,
intrucat, datoritd competitiei, administratia s-
ar afla sub presiunea pietei. In plus, s-a
sustinut cu privire la “marketizare”, ca
aceasta ar modifica relatia dintre stat si
cetatean, intrucat acesta din urma devine doar
un client al administratiei care urmareste
maximizarea propriului interes si, astfel, nu ar
mai fi implicat in procesul decizional, iar
relatia s-ar rezuma numai la schimbul de
servicii publice'.

A transforma administratia publica in noul
management public...

Sumarizand, NPM  propune o
“corporatizare a institutiilor birocratice”"’
(s.a.), in care: organizatiile de tip firma
inlocuiesc “biroul”; ierarhia devine negociere,
licitare §i contractare pe termen scurt;
legalitatea devine mai putin importantd decat
eficienta si eficacitatea; flexibilitatea si
adaptarea devin mai importante decat
deschiderea, predictibilitatea si
responsabilitatea; iar profitul si interesul
personal nlocuiesc interesul public.

Nu pot fi negate efectele pozitive pe
care le-ar putea avea o abordare bazata pe
management, In special cu privire la cresterea

given that, due to the competition, the
administration would be under the market
pressure. Moreover, “marketization” would
also alter the state-citizen relationship, as the
latter becomes the customer of public
administration and seeks the maximization of
his/her private, individual interests, and
therefore the citizen would no longer be
involved in decision-making, which leads to
a simple service exchange relationship™.

Transforming the public administration
into new public management...

Summarizing, the NPM proposes a
“corporatization of bureaucratic
institutions™® (italics in original), within
which: private-type organizations replace the
“bureau”; hierarchy becomes negotiation,
bidding and short-term contracting; legality
becomes less important than efficiency and
effectiveness; flexibility and adaptation
become more important than openness,
predictability and responsibility; and profit
and private, personal interest replace the
public interest.

One could not deny the positive
effects of the  management-oriented
approach, especially in terms of increased
efficiency. ~ However, borrowing and
integrating values brought by a management-

Service Systems”, in Bekke, H. A. G. M., Perry, J. L., Toonen, T. A. J., (eds.) Civil Service Systems in
Comparative Perspective. Indianapolis: Indiana University Press, p. 3;

2 C. Hood, 1996. ”Exploring Variations in Public Management Reform of the 1980s”, in Bekke, H. A. G. M.,
Perry, J. L., Toonen, T. A. J., (eds.) Civil Service Systems in Comparative Perspective. Indianapolis: Indiana
University Press, p. 271; J. E. Lane, 2000. New Public Management. London: Routledge, p. 191;

#J. C. N. Raadschelders, M. R. Rutgers, op. cit., p. 67; J. D. Aberbach, B. A. Rockman, 2001. ’Reinventing
Government, or Reinventing Politics? The American Experience”, in Peters, B. G, Pierre, J. (eds.), Politicians,
Bureaucrats and Administrative Reform, London: Routledge, p. 25; C. Pollitt, G. Bouckaert, op. cit., p. 165 sqq.;

“*W. P Hojnacki, 1996. “Politicization as a Civil Service Dilemma”, in Bekke, H. A. G M., Perry, J. L.,
Toonen, T. A. J., (eds.) Civil Service Systems in Comparative Perspective. Indianapolis: Indiana University Press,
p. 139; P. W. Ingraham, D. P. Moyniham, 2003. ’Civil Service and Administrative Reform in the United States™,
in Halligan, J., Civil Service Systems in Anglo-American Countries. Massachusetts: Edward Elgar Publishing
Limited, p. 187; H. A. G. M. Bekke, J. L. Perry, T. A. J. Toonen, 1996. Introduction: Conceptualizing Civil
Service Systems”, in Bekke, H. A. G. M., Perry, J. L., Toonen, T. A. J., (eds.) Civil Service Systems in
Comparative Perspective. Indianapolis: Indiana University Press, p. 3;

'8 J. M. Azpurua Alfonzo, op. cit., pp. 4-6;

' Ibidem, p.- 1;

# J. M. Azpurua Alfonzo, op. cit., pp. 4-6;

* Ibidem, p. 1;
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eficientei. Insi, a imprumuta si a integra
valori ale acestei abordari nu inseamna si nu
ar avea acelasi rezultat cu transformarea OPA
in NPM, asa cum acesta din urma a fost
prezentat in sectiunea anterioard. Exista
anumite elemente ale NPM care nu reprezinta
solutia optimd pentru ceea ce administratia
publica a insemnat si va continua sa insemne.

Cu privire la problema “lege vs.
eficientd/profit”, consideram ca aceasta
constituie o falsd dilema, avand in vedere
faptul ca legea, pe de o parte, si profitul si
eficienta, pe de alta, nu se exclud in sine
reciproc. Susceptibile de a se exclude reciproc
sunt, pe de o parte, reglementarea excesiva si
inutila a unui domeniu si, pe de altd parte,
atingerea eficienta a obiectivelor din acel
domeniu. Asa cum s-a spus, reglementarea
excesiva reduce puterea discretionard, definita
in dreptul administrativ ca “puterea de a alege
intre mai multe decizii sau mai multe
comportamente conforme cu legea™’. Se
reduc, astfel, si inovatia si flexibilitatea 1n
procesul de implementare a politicilor®'. Prin
urmare, este de dorit ca, acolo unde este
posibil, limitele stabilite de lege sa fie mai
largi, la fel si puterea discretionara, astfel
incat angajatul din sectorul public sd poata
atinge obiectivele intr-un mod cat mai
eficient. Insi, asa cum sublinia Jacques Ziller,
legea in sine nu constituie un obstacol in calea
reformelor administrative, nici 1n calea
introducerii managementului, ci este un set de
instrumente care poate fi folosit bine sau rau,
in functie de calitatea educatiei juridice a
celor care trebuie sa stabileasca si sa
implementeze noi tipuri de management™.

Pe de alta parte, in cadrul statului de
drept, legalitatea si drepturile omului
constituie doud elemente esentiale pentru
legitimarea actiunilor guvernamentale si
administrative®. Astfel, 1n  contextul

2 E. Balan, op. cit., p. 27,
*I'D. Feldman, op. cit., p. 280;
22 J. Ziller, op. cit., p. 267,

2 D. Feldman, loc. cit.;

*"E. Bilan, op. cit., p. 27;

* D. Feldman, op. cit., p. 280;

oriented approach is not and has not the same
possible results like those implied by
transforming  the  traditional  public
administration into NPM, as the latter has
been characterized within the previous
section. There are certain NPM elements that
do not constitute the best solution for what
the public administration has meant and will
still mean.

Regarding the “law Vs.
efficiency/profit” issue, we consider it as a
false dilemma, given that law, on the one
hand, and efficiency and profit, on the other,
do not exclude one another. What actually is
opposed is, one the one hand, excessive and
useless regulation in a given field and, on the
other hand, the efficient achievement of the
objectives within that field. As has been said,
excessive regulation reduces discretionary
power in the sense of legal possibility to
choose between different decisions or
behaviors*’. Thus, innovation and flexibility
in policy implementation are also reduced®.
Therefore, it is desirable that, where possible,
the limits established by the legislation be
larger, as well as the discretionary power, so
that the public employee is able to efficiently
achieve the objectives. However, as Jacques
Ziller has stressed, the law in itself is not an
obstacle for administrative reforms and for
the introduction of management — it is a set
of instruments which can be used in an
appropriate manner or not, depending on the
quality of the juridical education of those
who have to establish and to implement new
types of management” .

On the other hand, within the rule of
law, legality and human rights are generally
essential for legitimizing governmental and
administrative actions™’. As such, in the
context of scarifying the idea of legality for
the sake of profit, one could wonder what
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sacrificarii ideii de legalitate in favoarea
profitului, ne putem pune intrebarea care ar fi
legitimitatea  actiunii  administrative  1n
perspectiva NPM si, cu atdt mai mult, 1n
forma sa radicala.

Putem considera, de asemenea, faptul
ca atribuind in cadrul sectorului public o
valoare mai mare profitului decat legii ar
insemna chiar negarea atat a ratiunii de a fi a
administratiei publice (satisfacerea interesului
public), cat si a activititii sale in sine
(organizarea executdrii $i executarea in
concret a legii). Prin urmare, acelasi argument
ar putea fi avansat si in vederea respingerii
ideii prioritatii profitului §i a interesului
personal fatd de interesul public.

In plus, lipsa deschiderii ar conduce la
activitatea administratiei publice, ca si la
scaderea increderii cetdtenilor in administratie
si, astfel, in propriul stat. Nu 1n ultimul rand,
toate acestea, impreund cu politizarea functiei
publice, ar conduce la cresterea gradului de
coruptie®, la alterarea mecanismului de
asigurare a raspunderii, precum si la
modificarea  relatiei  dintre  stat i
cetiteni/societate™.

... sau a 1mbina cele doua abordari?
Concluzii

A devenit clar faptul cd traditionalul

model de administratie publicA nu mai

would provide the needed legitimacy to the
administrative action in the NPM perspective
and, moreover, in its radical form.

One could also consider that, within
the public sector, attributing the profit a
greater value than the law means even to
deny both the fundament of public
administration (to satisfy the public interest)
and its activity itself (to organize the
execution of and to concretely execute the
law). Thus, the same argument could be
advanced in order to reject the idea of profit
and personal interest primacy vis-a-vis the
public interest.

In addition, the lack of openness
would lead to altering citizens’ possibility to
contest the activity of the public
administration. And the secrecy within the
public sector would lead to diminishing
citizens’ trust in administration and, thus, in
their own state. Nonetheless, all these,
together with the civil service politicization
would also lead to an increased level of
corruption’’, to an altered mechanism of
accountability52 and to an altered
society/citizens-state relationship™.

... or combining the two approaches?
Concluding remarks

It has become clear that the classical
model of public administration does no
longer correspond to citizens’ increasing
needs and requirements. It is clear that
objectives like efficiency and effectiveness

¥ 1. Ziller, op. cit., p. 267,
D, Feldman, loc. cit.;

24 T. Andrei, A. Matei, S. Stancu, B. Oancea, 2009. ”’Some Notes About Decentralization Process Implications
on Public Administration Corruption in Romania”, in Prague Economic Papers, vol. 18, no. 1, pp. 26-37,
electronic copy available at http://ssrn.com/abstract=1506042; S. Rose-Ackerman, op. cit., p. 69 sq.; J. Moran,
2001. ”Democratic Transitions and Forms of Corruption”, in Crime, Law and Social Change 36 (2001) 4, pp.
381 sqq.;

»'W. P. Hojnacki, op. cit., p. 137;

2% J. M. Azpurua Alfonzo, op. cit., p. 6;

1T, Andrei, A. Matei, S. Stancu, B. Oancea, 2009. ”Some Notes About Decentralization Process Implications
on Public Administration Corruption in Romania”, in Prague Economic Papers, vol. 18, no. 1, pp. 26-37,
electronic copy available at http://ssrn.com/abstract=1506042; S. Rose-Ackerman, op. cit., p. 69 sq.; J. Moran,
2001. ”Democratic Transitions and Forms of Corruption”, in Crime, Law and Social Change 36 (2001) 4, pp.
381 sqq.;

S2W. P. Hojnacki, op. cit., p. 137,

33 J. M. Azpurua Alfonzo, op. cit., p. 6;
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raspunde nevoilor si cerintelor cetdtenilor.
Este clar faptul ca obiective precum eficienta
si eficacitatea nu pot fi atinse in lipsa unor
elemente de management si a gandirii
strategice. Este la fel de clar, 1nsa, si faptul ca
a transforma integral administratia publica in
NPM nu poate reprezenta solutia cea mai
buna de reformare a sectorului public. Exista
principii ale administratiei publice si chiar ale
organizarii statale, Tn general, care nu se
regasesc in abordarea bazata pe management.
Pe de o parte, NPM ar putea promite cresterea
eficientei 1n sectorul public, dar ar putea si sa
implice costuri care, in anumite conditii, ar fi
mai mari decat castigurile. Astfel, o solutie
mai bund ar putea fi transferarea, in urma
unor analize riguroase de la caz la caz, a
anumitor principii ale NPM care nu contravin
elementelor esentiale ale organizarii “statului
administrativ’, cum sunt legalitatea i
satisfacerea interesului public.

De fapt, ducand Ila extrema
rationamentul si considerand administratia
publica traditionald drept legalitate, a opune
NPM clasicei administratii publice inseamna
a opune managementul, legii. Insi, intrucat
managementul si legea nu se exclud reciproc,
iar ele pot co-exista, cele doua paradigme pot
fi imbinate, 1n sensul de a prelua aspectele lor
pozitive care nu se afld in contradictie in
efortul de a reforma sectorul public in vederea
cresterii calitatii actului administrativ.

Astfel, de exemplu, legalitatea si
libertatea sporitd de actiune a angajatului din
sectorul public nu se exclud reciproc.
Dimpotriva, se exclud legalitatea si abuzul de
putere, insd legalitatea ramane legalitate, ca
principiu, si in cazul unei legislatii mai
flexibile, care lasd la latitudinea persoanei
care o aplica sd aleaga intre mai multe actiuni
posibile, pentru o ‘“cantitate” mai mare de
situatii juridice. Cu alte cuvinte, legea ramane
lege (are aceeasi fortd juridicd) si acolo unde
doar fixeaza obiectivele de atins, si nu
prescrie in mod exhaustiv modalitatea de
atingere a obiectivelor respective.

Asumand ca valida asumptia de mai
sus, si nealterand valoarea principiilor

cannot be attained without the introduction of
management elements and of strategic
thinking within the public sector. It is also
clear, however, that totally transforming the
public administration into NPM cannot be the
best solution. There are public administration
principles and, in general, even principles of
state organization that one cannot find within
the management-oriented approach. On the
one hand, the NPM might promise an
increased efficiency within the public sector,
but it also implies costs which, in certain
hypotheses, seem to be larger than the gains.
Therefore, a better solution could be to
transfer, after rigorous case-by-case studies,
certain  NPM principles which are not
opposed to essential elements of the
organization of the “administrative state”,
like legality and satisfying the public interest.

Actually, thinking in extreme terms
and considering the traditional public
administration as being legality, to oppose
the NPM to OPA would mean to oppose the
management to the law. However, given that
management and law are not in mutual
contradiction, and that they actually can co-
exist, it is possible, then, to combine the two
paradigms, in the sense that their positive
aspects which are not in contradiction could
be taken together in the effort to reform the
public sector in order to increase the quality
of the administrative act.

As such, for example, legality and
increased public employees’ discretion (in
the sense of increased room for action) are
not excluding one another. By contrast,
legality and power abuse are mutually
opposed, but legality is still legality, as a
principle, even within a more flexible
legislation, which leaves more room to the
person who applies it to choose between two
or more legally possible actions for a wider
“quantity” of juridical situations. In other
words, law remains law (legally binding) also
in cases where it only establishes objectives
to be achieved instead of exhaustively
prescribing how the objectives are to be
attained.
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fundamentale de drept (precum buna-
credintd), putem considera ca valida si
asertiunea potrivit careia responsabilitatea si
aceeasi putere discretionard nu se afld in
raport de contradictie. Un comportament este
nelegal atunci cand limitele legale sunt
depasite, indiferent dacd aceste limite sunt
mai largi sau mai restranse.

Daca cele de mai sus sunt asumate ca
adevarate, atunci nu se exclud reciproc nici
predictibilitatea si puterea discretionara. Atata
timp cat angajatul  sectorului  public
actioneaza in cadrul limitelor stabilite de lege,
fie ele si foarte largi (si considerand ca cele
mai largi limite posibil sunt date de insesi
principiile  fundamentale ale dreptului),
beneficiarul activitatii administrative stie la ce
comportament ar trebui sd se astepte din
partea administratiei, iar dreptul sau de
actiune contencioasa sau necontencioasd are
aceeasi substantd in cazul depasirii limitelor
legale.

Iar daca suntem de acord cu faptul ca
o libertate mai mare de actiune a angajatului
sectorului public creeaza premisele inovarii si
eficientei, atunci principiul legalitatii si legea
in sine nu pot constitui un obstacol in calea
eficientizarii unei activitdti sau a unui
domeniu reglementat juridic.

Insa, pentru a reforma sectorul public
prin introducerea anumitor elemente ale
NPM, consideram ca trebuie intrunite
cumulativ cel putin doua conditii: (1) valoarea
principiilor fundamentale ale dreptului sa
ramana nealteratd; si (2) resursele umane din
cadrul sectorului public sa fie, de asemenea,
reformate. Asa cum Ul Haque argumenta,
pentru ca reforma sa aiba succes, ea trebuie sa
porneascd de la reformarea managementului
resurselor umane §i sa recunoasca faptul ca
persoanele care se afld in centrul schimbarii
pot fi ori arhitectii si beneficiarii ei, ori
perdantii si, astfel, oponentii schimbarii’’.

Assuming that the above assumption
is valid, and not altering the value of the
fundamental law principles (e.g. the good
faith), one could also consider as valid the
assertion that responsibility and the same
discretionary power do not mutually
contradict. Illegality occurs when the limits
of legal norms are broken, no matter whether
these limits are larger or more restrictive.

If what has been said above is
assumed to be true, than predictability and
discretionary power do not exclude one
another. As long as the public employee
performs within the limits established by the
law, be they extremely large (and considering
that the largest possible limits are given by
the law principles themselves), the
beneficiary of the administrative activity
knows to what behavior he/she should expect
to occur, and his/her right to justice has the
same substance in cases of breaking the legal
limits.

And if we agree that a larger room for
action left for the public employee creates the
premises for innovation and efficiency, than
the principle of legality and the law cannot
constitute an obstacle for increasing the
efficiency of a given activity or within a
legally regulated field.

However, in order to reform the
public sector through the introduction of
positive aspects of the NPM into the public
sector, we consider that at least two
conditions need to be cumulatively met: (1)
the value of the fundamental law principles
should not be altered; and (2) public sector
human resources should be reformed as well.
As Ul Haque has argued, for the reform to
succeed, it should start with the reform of
human resources management and to
recognize that the persons who are at the
center of the change may be -either its
architects and beneficiaries, or its losers and,
thus, the opponents of change™.

*"N. U. Haque, 2006. Why Civil Service Reforms Do Not Work, PIDE Working Papers 2006:24, electronic copy

available at http://ssrn.com/abstract=991512, p. 29.

**N. U. Haque, 2006. Why Civil Service Reforms Do Not Work, PIDE Working Papers 2006:24, electronic copy

available at http://ssrn.com/abstract=991512, p. 29.
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