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Rezumat:

Schimbarile, prefacerile si mutatiile din
apusul Europei, sub impactul revolutiilor, au
schimbat relatiile medievale dintre oameni §i pe
cele politice dintre state. In operele iluministilor si
apoi, in vdltoarea revolutiilor din America si
Franta, ideile de libertate individuala au pregatit
lumea pentru noua ordine modernd, in care
liberalismul a devenit o adevarati religie. In
consecintd, secolul al XIX-lea, a devenit secolul

nationalismului, democratismului si
revolutionarismului.

Cuvinte cheie: democratism, separatia
puterilor, libertate individuald, noua ordine
moderna.

1. Principiul separatiei puterilor
in Statele Unite ale Americii

Conflictul dintre Regatul Marii
Britanii si cele treisprezece colonii ale sale
din America de Nord din anii 1773-1781 s-
a incheiat prin Tratatul de la Versailles
(1783), iar Anglia a  recunoscut
independenta fostelor sale colonii'.

Inca inainte de 4 iulie 1776 patru
state au elaborat o serie de constitutii: New
Hampshire (5 ianuarie si o noud constitutie
in 1784), Carolina de Sud (martie 1776 si o
noud constitutie in 1784), Virginia (12
iunie), New Jersy (2 iulie), Maryland si
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Abstract:

The changes, the transformations and the
mutations in the Western Europe, under the revolutions
impact, have changed the medieval relationships
between people and the political ones between states.
In the illuminists’ works and then, in the whirligig of
the revolutions in America and France, the ideas of
individual freedom have prepared the world for the
new modern order where liberalism has become a real
religion. Therefore, the 19" century has become the
century of nationalism, democracy and revolutionism.
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1. The Principle of Powers
Separation inside the United States of
America

The conflict between the Kingdom of
Great Britain and its thirteen colonies in
North American since 1773-1781 was ended
by the Versailles Treaty (1783), and England
acknowledged the independence of its former
colonies™.

Before July, 4™ 1776 four states had
elaborated a series of constitutions: New
Hampshire (January, 5" and a new
constitution in 1784), South Carolina (March
1776 and a new constitution in 1784),
Virginia (June, 12™), New Jersey (July, 2"%),
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Delaware (august), Pensylvania
(septembrie), Carolina de Nord
(decembrie), Georgia (februarie 1777),

New York (aprilie 1777). In Constitutia
statului Virginia se prevedea ca: , libertatea
si independenta sunt drepturi firesti si
inerente ale omului, Intreaga putere
apartine si emand de la popor; guvernul
este in slujba poporului si acesta are dreptul
sa-1 reformeze sau sa-1 inldture pe care ce o
crede de cuviintd; slujbele si demnitétile nu
pot fi transmise cdtre descendenti;
separarea rationald a puterilor; necesitatea
de alegeri corecte si dese; suveranitatea
poporului nu poate fi suspendatd nici chiar
temporar sub motiv de fortd majord; legile
nu pot avea efecte retroactive; interzicerea
perchizitiei, arestdrii sau confiscdrii cu
caracter general; garantarea libertatii
presei; fortele militare vor fi supuse puterii
civile; statul nu are voie si se amestece in

problemele religiei””. Benjamin Franklin si

Thomas  Paine, autorii  Constitutiei
Pennsylvaniei au prevazut principiul
separatiei  puterilor 1in stat. Puterea

legislativd urma sa fie incredintatd unui
organ unicameral, ales anual de toti cei care
plateau dari (barbati de peste 21 de ani).
Dreptul de a fi ales il avea orice persoana
care 1si avea domiciliul de cel putin doi ani
in orasul sau comitatul respectiv. Nimeni
nu putea fi ales mai mult de doua legislaturi
consecutive si nu putea fi reales decat dupa
o intrerupere de trei ani. Organul legislativ
avea dreptul de a revoca si judeca orice
functionar de stat, justitie sau administratie.
Acest act mai stabilea cd legile penale
aflate in vigoare vor fi revizuite cat mai
curand revizuite de catre organul legislativ.

In Constitutia statului Carolina de
Sud se prevedea separatia puterilor in stat.
Puterea legislativda era incredintata unui
organ Dbicameral format din Camera
Reprezentantilor si Senat. Cei care voiau sa
fie alesi 1n Camera Reprezentantilor
trebuiau sa aiba o mosie de trei mii de lire.
Cei care voiau sa fie alesi in Senat urmau
sa aiba o mosie de doud mii de lire sterline,

Maryland and Delaware (August),
Pennsylvania (September), North Carolina
(December), Georgia (February 1777), New
York (April 1777). In the Constitution of the
state of Virginia it was stipulated that:
“freedom and independence are natural and
inherent human rights, the entire power
belongs to and emanate from the people; the
government works for the people who has the
power to reform or to remove whoever it
wants; the jobs and the dignities cannot be
transmitted to the descendents; the reasonable
separation of powers; the necessity of correct
and often elections; the people’s sovereignty
cannot be suspended, not even temporarily for
a reason of major force; the laws cannot have
retroactive effects; the prohibition of the
search, arrestment or of the general
confiscation; guaranteeing the freedom of
press; the military forces will be submitted to
the civil power; the state is not allowed to
interfere in the religious problems™™.
Benjamin Franklin and Thomas Paine, the
authors of the Constitution of Pennsylvania
stipulated the principle of the powers
separation inside the state. The legislative
power was to be entrusted to a unicameral
organ yearly elected by all the ones who were
paying taxes (men older than 21). The right to
be elected belonged to any person who had
had his residence in the respective city or
county for at least two years. Nobody could
be elected for more than two consecutive
legislatures and anyone could be re-elected
only after a cessation of three years. The
legislative organ had the right to revoke and
judge any civil servant, justice or
administration. This  document  also
established that the valid criminal laws would
be reviewed as soon as possible by the
legislative organ.

In the Constitution of the state of
South Carolina it was stipulated the powers
separation within the state. The legislative
power was entrusted to a bicameral organ
consisting of the Chamber of Representatives
and the Senate. The ones who wanted to be
re-elected in the Chamber of the
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iar daca nu avea resedinta in districtul
respectiv, de sapte mii de lire. Guvernatorul
si cel opt consilieri alesi de ambele camere
reunite, trebuiau sd posede o mosie In
valoare de zece mii de lire sterline. Senatul
numea judecatorii de pace, in timp ce
ofiterii de justitie, serifii, ofiterii de la
gradul de capitan in sus, erau alesi prin
scrutin de Senat si de Camera. Dreptul de
vot 1l aveau numai oamenii albi care
detineau avere de 50 de acri cu impozitele
platite la zi. Puterea executivd era
exercitatd de un consiliu format din 13
membri, alesi trienal si un presedinte care
insd nu avea nici o putere. Nici
presedintele, nici consiliu nu aveau drept
de veto sau altd posibilitate legalda de a
impiedica lucrarile legislaturii. Dezbaterile
legislativului erau publice §i jurnalul lor
publicat saptamanal. Legile de interes
obstesc trebuiau in prealabil supuse
dezbaterii publice si nu puteau fi votate
decat 1n sesiunea urmatoare.

in Constitutia statului
Massachusetts, adoptata in anul 1780, se
preciza ca guvernatorul avea dreptul de
veto absolut. Atributiile acestuia erau
urmatoarele: numea impreund cu consiliul
sau judecatorii, procurorul general, serifii,
procurorii, ofiterii armatei si flotei.
Adunarii legislative i erau conferite puteri
exclusive si depline in ceea ce priveste
legislatia.  Drept de vot avea intreaga
populatie masculina libera>. in timpul
Rézboiului de Independenta ca urmare a
Declaratiei de Independentd a Statele Unite
ale Americii, cele treisprezece colonii
britanice, care s-au rasculat contra Imperiul
Britanic, au format pentru inceput un
guvern central avand Congresul
Continental ca  unica sa  entitate
componentd. Congresul Continental era un
organ strict legislativ, care de cele mai
multe ori nu putea sa elaboreze legi datorita
absenteismului  frecvent al membrilor
acestuia. Puterile executiva si judiciara nu
existau. La 15 noiembrie 1777, acest
Congres Continental a votat ,,Articolele

Representatives must have a fortune of three
thousand pounds. The ones who wanted to be
elected in the Senate were to have a fortune of
two thousand pounds and if they did not have
their residence in the respective district, of
seven thousand pounds. The governor and the
eight counsellors elected by both of the
reunited chambers must have a fortune of ten
thousand pounds. The Senate settled the
peace judges while the justice officers, the
sheriffs, the officers higher than the captain
degree were elected by vote by the Senate and
by the Chamber. The right to vote belonged
only to the white people who had a fortune of
50 acres and had paid all the taxes. The
executive power was exerted by a council
composed of 13 members triennially elected
and a president who had no power. Neither
the president, nor the council had the right to
veto or other legal possibility to stop the
works of the legislature. The debates of the
legislative power were public and their
journal was weekly published. The public
interest laws must be subsequently submitted
to the public debate and they could be voted
only in the next session.

In the Constitution of the state of
Massachusetts, adopted in 1780, it was
specified that the governor had the absolute
right to veto. His attributions were: settling
together with his council the judges, the
general prosecutor, the sheriffs, the
prosecutors the officers of the army and of the
fleet. The Legislative Assembly had exclusive
and complete powers on the legislation. The
right to veto belonged to the entire free male
population®. During the Independence War,
as a consequence of the Declaration of
Independence of USA, the thirteen British
colonies, who rose in revolt against the
British Empire, formed for the beginning a
central government having the Continental
Congress as its unique composing entity. The
Continental Congress was a strictly legislative
organ that mostly could not elaborate laws
because of the frequent absenteeism of its
members. The executive power and the
judicial one did not exist. On November, 15™
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Confederatiei” care consacra crearea
Statelor Unite ale Americii sub forma unei
confederatii  de state. In  fruntea
confederatiei se afla Congresul format din
reprezentantii statelor membre, desemnati
pe un an. Fiecare stat membru avea dreptul
la un singur vot in cadrul Consiliului.
Pentru problemele mai importante precum:
declararea razboiului, incheierea de tratate
internationale, emisiunea de moneda,
intretinerea armatei si a flotei, numirea
comandatului suprem se cerea
consimtamantul a 9 din cele 13 state.
Articolele Confederatiei au mai prevazut
crearea unui Comitet al statelor alcatuit din
13 membri. Acesta functiona intre sesiunile
Congresului si putea lua orice hotarare, cu
exceptia acelora pentru care era nevoie de
votul afirmativ a noud state. Anii de dupa
incheierea razboiului au fost consacrati
organizarii noului stat. Unificarea celor 13
colonii a fost dificila. Lupta politica s-a dat
intre republicanii, care doreau independenta
fiecareia din fostele colonii, si federalistii,
condusi de Washington, adeptii unitatii
coloniilor. Disensiunile s-au stins abia dupa
Conventia de la  Annapolis, Maryland,
Congresul Confederatiei a aprobat un plan
de revizuire a Articolelor Confederatiei (21
februarie 1787). La 25 mai 1787 s-a
intrunit Conventia de la Philadelphia la
care au participat 55 de persoane (15
plantatori-proprietari de sclavi, 24 de
plantatori §i negutatori care se ocupau $i cu
camataria, 16 speculanti de pamanturi,
industriagi, armatori)® printre care se
numdra Benjamin Franklin, guvernatorul
Morris, James Madison, Alexander
Hamilton, Rufus King, Elbridge Gary,
Sameul Adams, John Adams si Jefferson’.
La 29 mai M. Randolph, primul delegat al
statului Virginia, a prezentat un proiect de
constitutie care prevedea constituirea unui
organ legislativ format din doua camere:
una inferioarda Camera Reprezentantilor,
aleasd de catre natiune si alta superioarad
Senatul®, aleasa de citre organele
legislative ale statelor. Organul legislativ

1777, this Continental Congress voted for
“The Articles of the Confederation” that was
consecrating the creation of the United States
of America as a confederation of states. In top
of the confederation, there was the Congress
formed of the representatives of the member
states who were assigned for a year. Each
member state had the right to one vote in
frame of the Council. For the more important
problems such as: declaring the war,
contracting international treaties, emitting the
currency, supporting the army and the fleet,
settling the supreme commander it was
required the consent of 9 of the 13 states. The
articles of the Confederations have also
stipulated the creation of a Committee of the
states composed of 13 members. This worked
between the sessions of the Congress and
could make any decisions, except for the ones
that needed the affirmative vote of nine states.
The years after the end of the war were
consecrated to the organization of the new
state. The unification of the 13 colonies was
difficult. The political fight was between the
republicans who wanted the independence of
each of the former colonies, and the
federalists led by Washington, supporters of
the unity of the colonies. The dissensions
were ended only after the Annapolis
Convention, Maryland, the Congress of the
Confederation has approved a plan of
reviewing the Articles of the Confederation
(February, 21* 1787). On May, 25" 1787
there was a reunion of the Philadelphia
Convention to which 55 persons participated
(15 planters — slave owners, 24 planters and
merchants who were also usurers, 16 land
speculators, industrialists, freighters)’> among
which we may mention Benjamin Franklin,
governor Morris, James Madison, Alexander
Hamilton, Rufus King, Elbridge Gary,
Samuel Adams, John Adams and Jefferson™.
On May, 29" M. Randolph, the first delegate
of the state of Virginia, presented a
constitution design that stipulated the
constitution of a legislative organ composed
of two chambers: a lower one, the Chamber
of the Representatives, elected by the nation
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urma sa exercite toate atributiile care tineau
de competenta confederatiei, inclusiv
dreptul de ,,a respinge toate legile adoptate
de diverse state si care contravencau
articolelor uniunii”. Se mai prevedea
constituirea unui executiv federal si a unui
corp judiciar federal constituit din una sau
mai multe curti supreme si din tribunale
subordonate. Acest corp judiciar urma sa
aiba, in intelegere cu executivul, dreptul de
a revizui legile. Charles Pinckney,
reprezentantul statului Carolina de Sud, a
prezentat Conventiei un alt proiect care, in
principiu, nu se deosebea de proiectul
statului Virginia. La 15 iunie N. Patterson,
reprezentantul statului New Jersy, a
prezentat un proiect cunoscut sub numele
de ,,pproiectul New Jersy”. Acest proiect
mentinea Congresul dar crea si un executiv
plural si un organ judiciar federal, cu
atributii limitate. Problema a fost rezolvata
prin asa-numitul ,,Mare Compromis” 1in
virtutea caruia fiecare stat avea o
reprezentare egala 1n Senat, iar pentru
Camera inferioara reprezentarea avea la
baza ,federal ratio”, adicda dupad numarul
populatiei libere plus 3/5 populatie de
culoare. La 17 septembrie Conventia si-a
incheiat lucrarile. Din cei 55 de delegati
care reprezentau statele la Conventia de la
Philadelphia, numai 38 au fost de acord cu
aprobarea actelor Conventiei. Cu toate

acestea, In cele din urma s-a decis ca
,»Conventia a fost facuta prin
consimtamantul unanim al statelor”.

Proiectul de constitutie a fost semnat la 17
septembrie, ratificat de catre 2/3 din state
in cursul anului 1788 si a intrat in vigoare
la 1 ianuarie 1789’. Nu l-au ratificat Rhode
Island si Carolina de Nord®. Potrivit
acesteia, Statele Unite ale Americii
deveneau o republica federald, compusa din
cele 13 state si care avea la baza principiul
separarii puterilor in stat.

Puterea executiva era incredintata
unui presedinte ales pe 4 ani, care exercita
functia dubld de sef al statului si al
guvernului  si  era, de  asemenea,

and a higher one, the Senate™®, elected by the
legislative organs of the states. The legislative
organ was to exert all the attributions related
to the competence of the confederation,
including the right “to reject all the laws
adopted by different states and that
contradicted the articles of the union”. It was
also stipulated the constitution of a federal
executive and of a federal judicial body by
one or several supreme courts and by the
subordinated courts. This judicial body was to
have, in agreement with the executive power,
the right to review the laws. Charles
Pinckney, the representative of the state of
South Carolina, has presented to the
Convention another project that was not
mainly different from the l?roject of the state
of Virginia. On June, 15" N. Patterson, the
representative of the state of New Jersey,
presented a project also known as ,, New
Jersey Project”. This project was keeping the
Congress but it was also creating a plural
executive power a federal judicial organ,
having limited attributions. The problem was
solved by the so-called “Big Compromise”
under which every state would have an equal
representation in the Senate, and for the lower
Chamber, it was based on the ,,federal ratio”,
namely on the number of the free population
plus 3/5 of the black population. On
September, 17" the Convention ended its
works. Among the 55 delegates who
represented the states at the Philadelphia, only
38 of them agreed to the approval of the
Convention documents. Although, finally it
was decided that “the Convention was made
by the unanimous consent of the states”. The
constitution project was signed on September,
17", ratified by 2/3 of the states during the
year of 1788 and it became valid on January,
1% 1789°°. It was not ratified by Rhode Island
and North Carolina®. According to this, the
United States of America were becoming a
federal republic composed of the 13 states
and being based on the principle of the
powers separation inside the state.

The executive power was entrusted to
a president elected for 4 years who exerted
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comandantul suprem al armatei si al flotei
si conducea politica externd’. Seful statului
cerea opinia scrisd a titularului oricarui
departament  executiv  privind  orice
problema legata de insarcinarile serviciului
lor. El avea dreptul sda comute sau sa
gratieze pedepse pentru infractiuni contra
SUA, afard de cazurile de punere sub
acuzare speciala'.

Organele legislative ale statelor
desemnau un numdr de  electori
prezidentiali egal numarului total al
senatorilor si membrilor Camerei

Reprezentantilor. Din patru in patru ani,
electorii votau pentru alegerea presedintelui
si vicepresedintelui. Puterea legislativa este
atribuita ~ unui  organism  bicameral,
Congresul, format din Senat si Camera
Reprezentantilor. Senatul era constituit din
cate doi reprezentanti ai fiecdruia din
statele federatiei numiti pe o perioadd de
sase ani de catre adunarile legislative din
state, iar Camera Reprezentantilor din
deputati alesi in numar proportional cu
numdrul locuitorilor fiecdrui stat pe o
perioada de doi ani. Principalele atributii
ale Congresului erau: votarea legilor,
stabilirea si perceperea taxelor, impozitelor
directe si indirecte, baterca de moneda,
declararea de razboi, ratificarea tratatele
incheiate cu alte state, stabilirea de
sanctiuni pentru falsificarea monedei,
infiintarea de tribunale inferioare Curtii
Supreme, mobilizarea §1  intretinerea
armatelor, infiintarea §i intretinerea flotei,
mobilizarea politiei pentru executarea
legilor ~ Uniunii  pentru  reprimarea
insurectiilor §1 respingerea invaziilor,
luarea de masuri pentru organizarea,
inarmarea si disciplinarea politiei, definirea
si pedepsirea actelor de piraterie''. in ceea
ce priveste initiativa legilor, aceasta
apartinea Congresului, care o exercita in
cadrul fiecarei Camere in parte.

Puterea judecatoreascad apartinea
Curtii Supreme de Justitie, institutie creata
in timpul presedintiei lui Washington,
formata dintr-un presedinte, care trebuia sa

the double job of state leader and government
leader and he was also the supreme
commander of the army and fleet and he led
the external politics’’. The state leader
demanded the written opinion of the titular of
any executive department regarding any
problem related to the tasks of their service.
He had the right to switch or pardon
punishments for offences against USA, except
for the cases when it is about the special
accusation”.

The legislative organs of the states
were assigning a number of presidential
electors equal to the total number of the
senators and of the members of the Chamber
of the Representatives. Every four years, the
electors voted for the election of the president
and of the vice-president. The legislative
power is attributed to a bicameral organism,
the Congress, composed of the Senate and the
Chamber of the Representatives. The Senate
was constituted of two representatives of each
of the states of the federation assigned for six
years by the legislative assemblies of the
states and the Chamber of the Representatives
of the deputies elected proportionally to the
number of inhabitants of each state for two
years. The main attributions of the Congress
were: voting the laws, establishing and
perceiving the taxes, the direct and indirect
taxes, the coinage, declaring the war, ratifying
the treaties contracted to other states,
establishing sanctions for the uttering of the
fake coins, settling the courts lower than the
Supreme Court, mobilizing and supporting
the armies, settling and supporting the fleet,
mobilizing the police for executing the laws
of the Union in order to repress the
insurrections and to reject the invasions,
taking measures for the organization, the
arming and the discipline of the police,
defining and punishing the piracy™.
Regarding the law initiative, it belonged to
the Congress that was exerting it in frame of
each Chamber.

The judicial power belonged to the
Supreme Court of Justice, an institution
created during Washington’s presidency
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fie ,,eminent jurist, om de stat si lider!? si

cinci consilieri, celor trei curti de apel
districtuale (compuse din doi judecatori de
la Curtea Supremd si un judecator
districtual) si celor treisprezece tribunale
federale’”. Ca instantd de recurs si apel,
Curtea Supremd judeca recursurile si
apelurile impotriva hotararilor date de
celelalte instante federale. Ca instantd de
fond, ea judeca infractiunile comise de
reprezentantii  diplomatici §i consulari,
precum si acele litigii in care una din parti
era un stat membru al federatiei'*. in timpul
presedintiei lui Washington toti magistratii
urmau sd fie numiti de presedinte si
confirmati de Senat'’. Curtea Supremi s-a
intrunit prima data la 1 februarie 1790, la
Royal Exchange, o cladire aflatd in zona
Wall Street din New York, sesiunea durand
doar zece zile. Primul presedinte al ei a fost
numit John Jay din New York, ce avusese
un rol important in redactarea Constitutiei
acestui stat. Un alt presedinte al Curtii a
fost in perioada 1801-1835 John Marshall
care a reusit sd obtind implicarea acestei
instante de judecatd in procesul de adoptare
a deciziilor politice'®.

Potrivit  Constitutiei, votul era
cenzitar, iar sclavia era mentinuta.
Beneficiau de dreptul de vot 120000 de
locuitori din cei peste 3 milioane'”.

In primii doi ani de la intrarea in
vigoare a Constitutiei au fost propuse,
adoptate  si  ratificate  primele 16
amendamente, in completarea prevederilor
initiale. Ele au intrat in vigoare la 15
decembrie 1791'%. Doar doud din aceste
amendamente se referd la puterile statului.
Astfel, amendamentul XI declard instantele
judecatoresti ca incompetente sa judece si
sd rezolve procese pornite contra vreunui
stat-membru de catre un cetdtean al altui
stat-membru sau de cetateni ori supusi ai
vreunui stat strdin. Amendamentul XII
reglementa  modul de alegere a
presedintelui si vicepresedintele SUAP®.

formed of a president who should have been
“an eminently jurist, a statesman and a
leader™® and five counsellors for the three
district courts of appeal (composed of two
judges of the Supreme Court and a district
judge) and for the thirteen federal courts®’. As
a court of appeal, the Supreme Court was also
judging the appeals against the decisions
made by the other federal courts. As a basic
court, it was judging the offences committed
by the diplomatic and consular
representatives and also those litigations
where one of the parties was a member state
of the federation®”. During Washington’s
presidency, all the magistrates were to be
assigned by the president and confirmed by
the Senate®. The Supreme Court had its first
reunion on February, 1* 1790, at Royal
Exchange, a building situated in Wall Street
area of New York, and the session lasted for
only ten days. Its first president was John Jay
of New York, who had had an important role
in the edition of the Constitution of this state.
Another president of the Court was, between
1801-1835, John Marshall who managed to
obtain the involvement of this judicial court
in the process of adopting the political
decisions®.

According to the Constitution, the
vote was based on the fortune and the slavery
was kept. 120000 inhabitants of more than 3
million benefited from the right to vote®.

In the first two years since the
validation of the Constitution, there were
suggested, adopted and ratified the first 16
amendments, completing  the  initial
stipulations.  They became wvalid on
December, 15" 1791%. Only two of these
amendments refer to the powers of the state.
Therefore, amendment XI declares the
judicial courts as being unable to judge and
solve processes started against a member state
by a citizen of another member state or by
citizens or subjects of a foreign state.
Amendment XII regulated the way of electing
the USA president and vice-president®’.
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2. Principiul separatiei puterilor
in Franta

La 26 august 1789 1in plina
desfasurare a ostilitatilor revolutionare din
Franta a fost adoptata ,Declaratia
drepturilor omului si cetégeanului”zo care
proclama printre altele suveranitatea
natiunii $i nu pe cea a monarhiei:
,Principiul  oricarei suveranitati se
intemeiaza pe natiune. Nici o clasd, nici un
individ nu pot sa manifeste vreo autoritate
care sd nu se bazeze in mod limpede pe
aceasta™'. Adunarea Constituanti a
instaurat o monarhie constitutionala. S-a
mai stabilit cd numai cetdtenii care platesc
un impozit (cens) echivalent cu cel putin
salariul pe trei zile de munca, au dreptul sa
voteze. Primele alegeri bazate pe sufragiu
cenzitar au desemnat pentru doi ani o
Adunare legislativda independentd fatd de
rege, care nu avea dreptul sa o dizolve.
Viazand ca situatia politica internd se
complica din ce in ce mai mult, familia
regala a incercat sa paraseasca tara §i sa
fugd in strdinatate. Regele a fost oprit la
Varennes, in 21 iunie 1791. A fost readus
la Paris, la 25 1unie, si a fost suspendat. in
septembrie acelasi an, in fata dezordinilor
in crestere si a ostilitdtii vechilor monarhii
europene, majoritatea moderatd  din
Adunarea Constituanta a decis sa-l
reinstaleze pe Ludovic al XVI-lea pe tron,
in speranta de a frana radicalismul
Revolutiei si de a impiedica o interventie
straind. La 3 septembrie 1791 a fost votata
o noud Constitutie in care era formulat si
principiul separatiei puterilor in stat.
Astfel, conform titlului III cele trei puteri
erau: legislativa, executiva si
judecdtoreasca. Puterea legislativa era
exercitatd de Adunarea Nationald compusa
din ,reprezentantii temporari, in mod liber
alesi de catre popor, pentru a fi exercitata
prin ea””’. Aceasti Adunare propunea,
dezbatea si aproba legile, stabilea si
repartiza impozitele si contributia directa
intre departamente, decreta crearea sau

2. The Principle of Powers
Separation in France

On August, 26™ 1789, during the
development of the revolutionary hostilities in
France, it was adopted “The Declaration of

the Human and Civic Rights”® that
proclaimed, among other things, the
sovereignty of the nation, not of the

monarchy: “The principle of any sovereignty
is based on the nation. No class, no individual
can manifest any authority that is not clearly
based on that™®. The Constituent Assembly
installed a constitutional monarchy. It was
also established that only the citizens paying a
tax (qualification) equivalent to at least the
salary for three work days have the right to
vote. The first elections based on the suffrage
related to the fortune assigned for two years a
Legislative Assembly that did not depend on
the king who had no right to dissolve it.
Noticing that the intern political situation is
more and more complicated, the royal family
tried to leave the country and to run abroad.
The king was stopped at Varennes, on June,
21* 1791. He was brought back to Paris, on
June, 25™ and he was suspended. In
September of the same year, in front of the
increasing disorders and of the hostilities of
the old European monarchy, the moderated
majority of the Constituent Assembly decided
to reinstall Louis XVI on the throne, hoping
to stop the radicalism of the Revolution and to
stop a foreign interference. On September, 31
1791, it was voted a new Constitution where
it was also formulated the principle of powers
separation inside the state. Therefore,
according to the title III, the three powers
were: the legislative one, the executive one
and the judicial one. The legislative power
was exerted by the National Assembly
composed of “temporary representatives
freely elected by the people, in order to be
exerted by means of it””°. This Assembly
suggested, debated and approved the laws,
established and assigned the taxes and the
direct contribution between the departments,
enacted the creation or the suppression of the
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suprimarea sarcinilor publice, permitea sau
interzicea intrarea trupelor strdine pe
teritoriul Frantei, dispunea de dreptul de
urmadrire penald a ministrilor sau a altor
inalti functionari de stat acuzati de
incdlcarea normelor constitutionale ori de
complot impotriva statului, ratifica tratatele
de pace, de alianta si de comert™.

Puterea executivd era incredintata
regelui.  Conform  stipulatiillor  noii
constitutii, suveranul nu putea initia legi ci
doar sa le recomande corpului legislativ.
Acesta putea insd sa refuze sanctionarea
legilor votate de catre Adunarea Nationala,
dar numai pentru un timp. O lege votata in
trei legislaturi consecutive, dupa al treilea
vot era considerata din oficiu ca aprobata
de rege** Regele avea dreptul si numeasci
si sa revoce pe ministri, pe ofiterii superiori
si pe functionari, sd primeascd §i sa
numeasca pe ambasadori, sd Incheie §i sa
semneze tratatele de pace, de alianta si de
comert care erau supuse ulterior spre
ratificarea  Adunarii  Nationale.  Tot
suveranul era si seful suprem al armatei si
al flotei®.

Puterea  judecdtoreascd a  fost
incredintatd judecatorilor ,alesi pe timp
limitat de popor”. Acestia nu aveau voie
»S4 se amestece 1In exercitiul puterii
legislative, nici sa suspende executarea
legilor™®®.  Pentru judecarea crimelor
politice a fost creata Inalta Curte Nationala.
Cea mai importantd institutie judiciard in
statul francez era insd Tribunalul de
Casatie, care avea sarcina de a se pronunta
asupra modului in care au fost sau nu
respectate formele procesului®’.

Dupa redactarea constitutiei,
Adunarea Constituantd s-a dizolvat. Locul
ei a fost luat de Adunarea Legislativa,
aleasda pe baza constitutiet din 1791.
Reprezentantii burgheziei au reusit sa
obtind majoritatea voturilor din Adunare.
Astfel, reprezentantii burgheziei financiare,
bancherii si comerciantii detineau 269 de
locuri, in timp ce aripa stangd avea 136
deputati Tmpartiti in doua tabere: girondinii

public tasks, allowed or forbade the entrance
of the foreign troupes on the territory of
France, had the right to criminal investigation
of the ministries or of the other high civil
servants accused for the disrespect of the
constitutional norms or for complot against
the state, ratified the treaties of peace, alliance
and commerce’'.

The executive power was entrusted to
the king. According to the stipulations of the
new constitution, the sovereign could not
initiate laws, but only recommend them to the
legislative body. But it could also refuse the
sanctioning of the laws voted by the National
Assembly, but only for a while. A law voted
in three consecutive legislatures, after the
third vote was considered ex oficio as
approved by the king’?. The king had the right
to assign and revoke the ministers, the high
officers and the civil servants, to receive and
assign he ambassador, to contract and sign the
treaties of peace, alliance and commerce that
were  subsequently submitted to the
ratification of the National Assembly. The
sovereign was also the supreme leader of the
army and of the fleet’.

The judicial power was entrusted to
the judges “temporarily elected by the
people”. They were not allowed “to interfere
in the exertion of the legislative power or to
suspend the execution of the laws”®. For
judging the political offences, it was created
the High National Court. But the most
important judicial institution in the French
state was the Cassation Court that had the task
to pronounce on the way the forms of the
process were respected or not”.

After editing the constitution, the
Constituent Assembly was dissolved. Its place
was taken by the Legislative Assembly,
elected based on the 1791 constitution. The
representatives of the bourgeoisie managed to
obtain the majority of the votes in the
Assembly. Thus, the representatives of the
financial bourgeoisie, the bankers and the
merchandisers owned 269 places while the
left area had 136 deputies divided in two
parts: Girondists and Jacobins. The king
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si iacobinii. Regele a acceptat sa
contrasemneze noua constitutie, care
transforma  Franta  intr-o = monarhie

constitutionala. La 20 aprilie 1792 a fost
declansat razboiul impotriva Austriei, care
a afectat negativ evolutia Frantei. Armata,

prost organizata a suferit numeroase
infrangeri, dezastrul fiind evitat doar
datoritd  sldbiciunilor taberei adverse.
Conspiratia familiei regale cu fortele

inamice a devenit din ce 1n ce mai evidenta.
Intrarea in razboi a Prusiei a complicat si
mai mult situatia si, In aceastd situatie,
Adunarea legislativd a decis sa aduca la
Paris 20000 de ,,federati”, membrii ai garzii
nationale. Pentru cad Adunarea Legislativa
a manifestat toleranta fata de regalitate, s-a
recurs la alegerea unui Comitet Central,
Camera  Revolutionard a  Parisului,
insarcinat cu conducerea  miscarii
revolutionare. Aceastd camerd a reusit sa
impuna Adundarii arestarea regelui si
proclamarea republicii. In a doua etapa a
revolutiei, locul Adunarii Legislative a fost
luat de Conventiune, aleasi de popor™. in

Adunarea legislativd, s-au constituit
fractiunile: monarhisti; republicani liberali
(girondini); republicani radicali

(iacobini).Uniti provizoriu de convingerile
lor republicane, girondinii si iacobinii au
votat impreuna mai multe texte importante,
cum ar fi obligatia emigrantilor de a se
intoarce inainte pana la sfarsitul anului
1791 si condamnarea la inchisoare sau
deportare pentru clerul refractar. Veto-ul
emis de Ludovic XVI-lea impotriva acestor
legi a suscitat o crizd ce a acordat
girondinilor accesul la putere, in martie
1792. Creata in Paris in iulie 1789 si
instalatd la Primaria orasului dupa caderea
Bastiliei, Comuna a devenit insurectionala
in 10 august 1792, pe fondul infrangerilor
suferite pe front i a amenintarilor primite
din partea strdinilor, ce au determinat
cresterea  fervoarei nationale §i  a
nemultumirilor fatda de familia regala. O
manifestatie a luat cu asalt Palatul Tuileries
si regele a fost arestat, sub suspiciunea de

accepted to countersign the new constitution
that changed France into a constitutional
monarchy. On April, 20" 1792 it was
unleashed the war against Austria that
negatively affected the evolution of France.
The badly organized army has suffered
numerous defeats, the disaster being avoided
only because of the weaknesses of the
opposite part. The conspiracy of the royal
family with the enemy forces has become
more and more obvious. The entrance in the
war of Prussia complicated the situation even
more and, in this situation, the Legislative
Assembly decided to bring to Paris 20000 de
,,confederates”, members of the National
Guard. Due to the fact that the Legislative
Assembly manifested tolerance for the
royalty, it was assigned a Central Committee,
the Revolutionary Chamber of Paris, whose
task was to lead the revolutionary movement.
This chamber managed to impose to the
Assembly the king’s arrestment and the
proclamation of the republic. In the second
phase of the revolution, the place of the
Legislative Assembly was taken by the
Convention elected by the people’®. In the
Legislative Assembly, there were constituted
the fractions: monarchists; liberal republicans
(Girondists); radical republicans (Jacobins).
Being temporarily united by their republican
persuasions, the Girondists and the Jacobins
voted together several important texts, such
has the emigrants’ obligation to come back
before the end of the year 1791 and the
sentencing to prison or deportation for the
intractable clergy. The veto emitted by Louis
XVI against these laws aroused a crisis that
granted to the Girondists the access to power,
in March 1792. Created in Paris on July 1789
and installed at the City Hall after the fall of
Bastille, the Commune became insurrectional
on August, 10™ 1792, based on the defeats
suffered on the front and on the threats
received from the strangers that determined
the increase of the national fervour and of the
discontents related to the royal family. A
manifestation took by storm the Tuileries
Palace and the king was arrested under the
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tradare. Iacobinii, sub conducerea
avocatului Georges Danton®’, dominand
Comuna si-au marit influenta In Adunarea
Legislativd. Aceasta a decis convocarea
alegerilor cu sufragiu universal masculin,
destinat sd reuneascd o noud conventie
constitutionala. Recent aleasa Conventie
Nationala a proclamat Republica la 21
septembrie. La 21 si 22 septembrie 1792,
Conventiunea a dat doua decrete: primul
abolea monarhia iar cel de al doilea stabilea
elaborarea constitutiei republicane. Noua
constitutie, promulgatd la 15-16 februarie
1793, nu mentiona, In mod expres,
principiul separatiei puterilor in stat’’. In
articolul 1 se mentiona ca puterea
legislativa  era  Incredintatd  Corpului
legislativ format dintr-o singurd camera
aleasd anual. Acest corp adopta legile si
decretele.

Puterea executiva era incredintata
Consiliului Executiv al Republicii, compus
din 7 ministri $i un secretar. Acesta avea
sarcina ,,de a executa si a face sa se execute
toate legile si decretele, votate de forul
legiuitor”. Pe langd Consiliul Executiv isi
desfasura activitatea un corp al agentilor
principali ai administratiei generale, numit
de catre Corpul legislativ care le fixa si
atributiile in domeniul administratiei de
stat. Membrii Consiliului Executiv nu
puteau fi revocati de catre Corpul
Legislativ dar puteau fi pusi sub acuzare de
catre acesta in cazul unor prejudicii aduse
statului®'.

In cadrul Conventiei, lupta politica
s-a intensificat, plenul osciland intre a
sprijini girondini $i iacobini. Conventia a
decis ca regele sa fie judecat pentru tradare
in fata sa i printr-un vot cvasi-unanim,
Ludovic al XVI-lea a fost declarat vinovat,
condamnat la moarte si ghilotinat la 21
ianuarie 1793. La 24 februarie, aceasta a
votat conscriptia militara a 300.000 de
oameni. Comisarii trimisi in departamente
pentru a organiza mobilizarea, erau alesi
dintre iacobini, sporind nemultumirile
girondinilor. In Vendeea, regalisti si preoti

betrayal suspicion. The Jacobins, led by the
lawyer Georges Danton’’, by dominating the
Commune, increased their influence in the
Legislative  Assembly. It decided the
convocation of the elections with a male
universal suffrage, meant to reunite a new
constitutional convention. The recently
elected National Convention proclaimed the
Republic on September, 21%. On September,
21° and 22" 1792, the Convention gave two
decrees: the first one abolished the monarchy
and the second one established the elaboration
of the republican constitution. The new
constitution enacted on February, 15™-16"
1793, did not expressly mention the principle
of powers separation inside the state’®. In
article 1 it was mentioned that the legislative
power was entrusted to the Legislative Body
formed of only one yearly elected chamber.
This body adopted the laws and the decrees.

The executive power was entrusted to
the Executive Council of the Republic,
composed of 7 ministers and a secretary. He
had the task “to execute and to provide the
execution of all the laws and decrees voted by
the legislative forum”. Beside the Executive
Council, there was also developed the activity
of a body of the main agents of the general
administration, assigned by the Legislative
Body that also established their attributions in
field of the state administration. The members
of the Executive Council could not be
revoked by the Legislative Body but they
could be accused by it in case of damage
brought to the state’.

In frame of the Convention, the
political ~fight intensified, the plenum
oscillating between supporting the Girondists
and supporting the Jacobins. The Convention
decided for the king to be judged for betrayal
in front of its and by a quasi-unanimous vote,
Louis XVI was declared guilty, sentenced to
death and guillotined on January, 21% 1793.
On February, 24™ it voted for the military
conscription of 300.000 people. The
commissars sent in the departments in order
to organize the mobilization were elected
among the Jacobins, increasing the
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refractari, au organizat o revoltd armata
care s-a extins in Bretania. Girondinii au
incearcd sa se opund propunerilor iacobine
destinate a creste puterea guvernului
central. Un Tribunal revolutionar a fost
instituit la 10 martie pentru a judeca
suspectii, iar la 6 aprilie, Conventia a creat

Comitetul de Salvare Publica, organul
executiv al Republicii.
Dificultatile militare, extinderea

razboiului civil, avansul fortelor inamice pe
teritoriul national, au produs o crizd in
cadrul Conventiei, rivalitatea dintre
girondini si iacobini fiind din ce in ce mai
mare. Intre 31 mai si 2 iunie, o insurectie
pariziand condusd de Jacques Hébert, a
somat Conventia sa aresteze 27 de deputati
si 2 ministri girondini. La 10 iunie,
iacobinii au preluat controlul asupra
Comitetului de Salvare Publicd din care vor
face principalul instrument al dictaturii
revolutionare.  In  timpul  dictaturii
iacobinilor, la 24 iunie 1793, Conventia a
promulgat o noud Constitutie.

In domeniul legislativ s-a constatat
o intarire a sistemului unicameral, Corpul
legislativ  fiind  ,unic, indivizibil si
permanent” ce legifera in conformitate cu
hotararile adunarilor primare.

In Constitutia din 24 iunie 1793,
Consiliul Executiv primea atributii sporite
care 1l facea sa nu mai fie un simplu agent
de executie. Acesta era compus din 24 de
membri alesi de Corpul legislativ din
numarul de persoane desemnat de adunarile
electorale din  fiecare  departament.
Consiliul nu putea elabora legi sau decrete
ci doar sd numeasca ,,agenti exteriori ai
Republicii”, sd negocieze tratate, sa revoce
si sd inlocuiasca agentii numiti de el. Acest
organ exercita conducerea si supravegherea
administratiei generale. Aceste prerogative
nu erau exercitate In mod direct de membrii
Consiliului, ci de persoane alese de
Consiliu in conformitate cu directivele
organului legislativ’Z. Dupi ce, la 10 iulie
Danton a parasit Comitetul Salvarii
Publice, pe 27 iulie, a intrat in acest

discontents of the Girondists. In Vendeea, the
royalists and the intractable priests organized
an armed revolt that extended in Brittany. The
Girondists have tried to oppose to the Jacobin
suggestions meant to increase the power of
the central government. A Revolutionary
Court was instituted on March, 10" in order
to judge the suspects and on April, 6" the
Convention created the Committee of Public
Rescue, the executive organ of the Republic.

The military difficulties, the extension
of the civil war, the advance of the forces on
the national territories produced a crisis in
frame of the Convention, the rivalry between
Girondists and Jacobins being bigger and
bigger. Between May, 31* and June, 2", a
Parisian insurrection led by Jacques Hébert
challenged the Convention to arrest 27
Girondist deputies and 2 Girondist ministers.
On June, IOth, the Jacobins took over the
control on the Committee of Public Rescue
that would be made by them the main tool of
the revolutionary dictatorship. During the
Jacobins’ dictatorship, on June, 24" 1793, the
Convention enacted a new Constitution.

In the legislative field, it was found a
reinforcement of the unicameral system, the
Legislative Body being “unique, indivisible
and permanent” and legislating according to
the decisions of the primary assemblies.

In the Constitution of June, 24 1793,
the Executive Council received increased
attributions that made it not to be a simple
execution agent. It was composed of 24
members assigned by the Legislative Body
from the number of persons assigned by the
electoral assemblies of each department. The
Council could not elaborate laws or decrees
but only assign “agents outside the Republic”,
negotiate treaties, revoke and replace the
agents assigned by it. This organ exerted the
leadership and the surveillance of the general
administration. These prerogatives were not
exerted directly by the Council members, but
by persons assigned by the Council according
to the directives of the legislative organ®.
After Danton left the Committee of Public
Rescue on July, 10™, on July 27" he entered
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Comitet Maximilien de Robespierre care a
luat masuri radicale pentru salvarea
Revolutiei si distrugerea inamicilor sai
interni si externi. La 10 iunie 1794 (22
Prairial), s-a instituit marea teroare pana la
9 thermidor anul II (27 iulie 1794). Dupa
revenirea in Conventie a girondinilor
proscrigi si eliminarea ultimilor iacobini
radicali, a fost adoptatd o noua Constitutie
la 22 august 1795 care stipula ca principiul
separatiei puterilor in stat trebuie sa fie
unul dintre cele mai importante principii
care trebuie sd domine 1in societate:
»garantia sociald nu poate exista daca
impartirea puterilor nu este stabilita, daca
limitele lor nu sunt fixate si daca
responsabilitatea functionarilor publici nu
este asigurata™’.

Puterea legislativa era exercitata de
Corpul legislativ format din doua camere:
Consiliul celor 500 si Consiliul celor
Béatrani. Primul organ avea initiativa legilor
si adopta textele, iar cel de al doilea putea
sd aprobe sau sd respingd rezolutiile
primului’*.

Puterea executiva a fost incredintata
Directoratului®’, format din cinci membri,
numiti de Corpul legislativ’®.

Puterea  judecdtoreascd a  fost
incredintata judecatorilor. Acestia nu avea
dreptul sda hotarasca sau sd suspende
executarea legilor, nici sd citeze in fata
tribunalelor administratorii pentru ratiuni
legate de functiile lor.

Acuzatiile aduse de  Corpul
legislativ Tmpotriva propriilor membri sau
impotriva membrilor Directoratului erau
judecate de Inalta Curte de Justitie. Prin
lovitura de stat a generalului Bonaparte, din
9 noiembrie (18 brumar), Directoratul a
fost inlaturat si s-a instaurat Consulatul.
Lovitura de stat a lui Napoleon Bonaparte
si instituirea regimului consulatului s-a
reflectat in Constitutia anului VIII — 13

decembrie 1799. In acest sistem de
organizare a puterilor statului, principiul
separatiei puterilor nu mai putea sa

functioneze’’. Noua constitutie a creat un

this Maximilien de Robespierre Committee
that took radical measures in order to save the
Revolution and to destroy its intern and
extern enemies. On June, 10" 1794 (22
Prairial), it was instituted the big terror until
9 thermidor year IT (July, 27™ 1794). After the
outlawed Girondists came back to the
Convention and after the removal of the last
radical Jacobins, it was ado(})ted a new
Constitution on August, 22" 1795 that
stipulated that the principle of powers
separation inside the state must be one of the
most important principles that must dominate
in the society: ,,the social guarantee cannot
exist if the powers distribution is not
established, if their limits are not settled and
if the civil servants’ responsibility is not
provided”®'.

The legislative power was exerted by
the Legislative Body formed of two
chambers: The Council of the 500 and the
Council of the Old Men. The first organ had
the law initiative and adopted the texts and
the second one could approve or reject the
resolutions of the first one™.

The executive was entrusted to the
Directorate®, composed of five members
assigned by the Legislative Body™.

The judicial power was entrusted to
the judges. They had no right to decide or to
suspend the law execution or to cite in front
of the courts the administrators for reasons
related to their jobs.

The accusations brought by the
Legislative Body against its own members or
against the Directorate members were judged
by the High Court of Justice. By the general
Bonaparte’s state hit since November, 9" (the
18" of November), the Directorate was
removed and the Consulate was installed.
Napoleon Bonaparte’s state hit and the
institution of the consulate system was
reflected in the Constitution of the year VIII —
December, 13" 1799. In this system of
organization of the state powers, the principle
of powers separation could not work
anymore®. The new constitution created a
government composed of three consuls
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guvern alcatuit din 3 consuli alesi pe zece
ani, cu drept de realegere. Desi era format
din 3 consuli, in realitate atributii sporite
avea doar Primul Consul caruia cu exceptia
dezbaterii legilor si bugetului, emisiunii de
monedda sau declararea de razboi, 1i
reveneau  toate  sarcinile 1n  stat:
promulgarea legilor, numirea si revocarea
membrilor Consiliului de Stat, a ministrilor
si ambasadorilor, a ofiterilor armatelor
terestre si  navale, a  membrilor
administratiei  locale si  comisarilor
guvernului pe langad tribunale (art. 41 si
42). Consiliul de Stat avea ca sarcini
elaborarea proiectelor de lege si de
regulamente de administratie la cererea
guvernului precum si sustinerea acestor
proiecte in fata Corpului legislativ’®.
Corpul legislativ denumit si Corpul Mutilor
adopta proiectele de lege. Nu le discuta, ci
doar asculta expunerile a trei consilieri de
stat si trei tribuni dupa care se trecea la vot.
Noua constitutie a creat si un Senat
cunoscut si sub numele de ,,Senatul
Conservator”, care trebuia sa fie format din
80 de membri, numiti de consuli*’. Acesta
avea rolul de a veghea asupra
constitutionalitatii legilor, putdnd chiar sa
le anuleze. In privinta neconstitutionalititii
unei legi, Senatul trebuia sesizat fie de
tribunal fie de guvern. Acest organ era cel
care desemna pe membrii Consiliului
legislativ, pe tribuni, judecatori de casatie.
Cel care a pus problema controlului
constitutionalitatii legilor de catre un organ
politic a fost, in Franta, Sieyes. Sesizarea
pentru neconstitutionalitate nu se putea
face, in conformitate cu Constitutia, decat
in termen de 10 zile de la emiterea actului
de Corpul legislativ. Daca nu era atacat in
acest termen, intervenea promulgarea
Primului Consul, dupa care legea nu mai
putea fi atacatd pentru neconstitutionalitate.
Aceasta servilitate a Senatului a devenit si
mai accentuatd atunci cand Primul Consul a
stabilit dreptul de a numi direct pe senatori.

Evolutia raporturilor dintre organele
statului a condus la instaurarea puterii

elected for ten years, with the right to re-
election. Even if it was composed of three
consuls, the increased attributions belonged
actually only to the First Consul who had,
except for the debating of the laws and of the
budget, the emitting of the currency or the
declaring of the war, all the tasks in the state:
enacting the laws, assigning and revoking the
State Council members, the ministers and the
ambassadors, the officers of the terrestrial and
naval armies, the members of the local
administration and the commissars of the
government beside the courts (art. 41 and 42).
The State Council had the tasks to elaborate
the law designs and the administrating
regulations at the requirement of the
government and also to support these designs
in front of the Legislative Body™. The
Legislative Body, also called the Mutes’
Body, adopted law designs. It did not discuss
them, but only listen to the expositions of
three state counsellors and three tribunes and
then it went to using the vote. The new
constitution also created a Senate known as
“the Conservatory Senate” that should have
been composed of 80 members assigned by
the consuls®’. It had to survey the law
constitutionality and it could even annul
them. Regarding the unconstitutionality of a
law, the Senate must be announced either by
the court, or by the government. This organ
was the one who assigned the members of the
Legislative Council, the tribunes, the
cassation judges. The one who discussed the
problem of  controlling the law
constitutionality by a political organ was, in
France, Sieyés. The intimation for
unconstitutionality could be done, according
to the Constitution, only in a ten days term
since the emission of the document by the
Legislative Body. If it was not attacked in this
term, there interfered the enactment of the
First Consul, and then the law could not be
attacked for unconstitutionality anymore. This
servility of the Senate became even more
emphasized when the First Consul established
the right to directly assign the senators.

The evolution of the reports between
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personale ale lui Napoleon si proclamarea
imperiului (18 mai 1804). In noua
organizare a statului, Senatul era mentinut,
dar membrii sdi erau numiti dintre
persoanele devotate imparatului, pe o
perioada de un an. Chiar daca Consiliul de
Stat era impartit in sase sectiuni: legislatie,
interne, finante, razboi, marind, comert, iar
Tribunalul (pana la desfiintare in 1807) in
trei sectiuni: legislatie, interne si finante™,
lasand impresia unor organe efective de
lucru, in realitate Napoleon a actionat ca
singurul  legiuitor pe toatd durata
Imperiului.

Corpul legislativ nu a fost convocat
ani de-a randul, iar atunci ciand se intrunea,
sesiunile sale erau de scurtd duratd si se
desfasurau fara dezbateri. Competenta
impdratului era absolutd: el promulga
Senatu-consulte si legi, prezida Senatul si
Consiliul de Stat. Numea si revoca pe
inaltii  functionari, pe ministri, pe
ambasadori, Incheia tratate, aproba sau
respingea declaratiile Senatului cu privire
la neconstitutionalitatea unei legi votata de
Corpul legislativ®'.

Dupd inldturarea lui Napoleon I a
fost intocmit un nou proiect de constitutie
cunoscut sub denumirea de Charta din 4
iunie 1814. In acest proiect apirea si
principiul separatiei puterilor in stat. In
virtutea articolului 14 regele era seful
suprem al statului si avea urmatoarele
atributii: comanda armatei si flotei, declara
razboi si incheia pace, semna tratatele

politice, numea §i revoca pe TInaltii
demnitari  §i  functionari,  intocmea
regulamente, emitea ordonante pentru

executarea legilor, conferea titlul de pair al
Frantei pe viata sau cu drept de succesiune,
sanctiona si promulga legile. In exercitarea
atributiilor sale, regele era ajutat de
ministri, care alcatuiau, in calitate de sefi ai
departamentelor si ministri fard portofoliu,
Consiliul de Ministri.

Puterea legislativd era incredintata
regelui, Camerei Pairilor, care lua locul
Senatului* §i Camerei Deputatilor, in locul

the state organs has led to the instalment of
Napoleon’s personal power and to the empire
proclamation (May, 18" 1804). In the new
state organization, the Senate was kept, but its
members were assigned among the persons
devoted to the emperor, for one year term.
Even if the State Council was divided in six
sections: legislation, internal affairs, finances,
war, marine, commerce, and the Court (until
the abolishment in 1807) in three sections:
legislation, internal affairs and finances™,
leaving the impression of certain effective
working organs, Napoleon actually acted like
the only legislator during the whole time of
the Empire.

The Legislative Body was not
convoked for several years and, when it had a
reunion, its sessions were short and they
developed with no debates. The emperor’s
competence was absolute: he enacted Senate-
consults and laws, presided the Senate and the
State Council. He assigned and revoked the
high civil servants, the ministers, the
ambassadors; he contracted treaties, approved
or rejected the declarations of the Senate on
the unconstitutionality of a law voted by the
Legislative Body™.

After removing Napoleon I, it was
accomplished a new constitution design
known as Charta of June, 4™ 1814. In this
design, there was also the principle of powers
separation inside the state. Under article 14,
the king was the supreme leader of the state
and he had the following attributions:
commanding the army and the fleet, declaring
war and contracting peace, signing the
political treaties, assigning and revoking the
high officers and civil servants, creating
regulations, emitting orders for the law
execution, conferring the title of peer of
France for life or with the succession right,
sanctioning and enacting the laws. In exerting
his attributions, the king was helped by the
ministers who composed, as leaders of the
departments and ministers with no portfolio,
the Ministers’ Council.

The legislative power was entrusted to
the king, to the Chamber of Peers that was

Annals of the ,,Constantin Brancusi” University of Targu Jiu, Letters and Social Sciences Series, Issue 3/2010

79



Analele Universititii “Constantin Brancusi” din Targu Jiu, Seria Litere si Stiinte Sociale, Nr. 3/2010

Corpului legislativ. Initiativa legilor o avea

regele, cele doua camere prezentand
suveranului doar propuneri in vedea
elabordrii de legi. Membrii Camerei

Deputatilor urmau sa fie alesi de cetateni
care plateau un impozit de cel putin 300 de
franci, in timp ce la Camera Pairilor
situatia era urmatoare: o parte erau numiti
de rege iar o parte alesi®. Dupa urcarea pe
tronul Frantei a lui Carol al X-lea fost
conte d’Artoix, in septembrie 1824, s-a
incercat sd se restaureze societatea
aristocraticd. In martie 1830 a izbucnit un
conflict intre rege si Camera Deputatilor,
care s-a soldat cu dizolvarea celei din urma
in iulie acelasi an. Izbucnirea revolutiei din
1830 a inldturat restauratia i a instituit
regimul monarhiei din iulie 1830-1848. In
noua Chartd, din 1830, initiativa legislativa
apartinea atat regelui cat si Camerelor.
Puterea executivd era exercitatd de rege
care putea numi $i revoca pe ministri prin
simple ordonante regale**.

Aceasta era situatia in Franta, tara
unde se ndscuse spiritul nou care a marcat
istoria mondiala a secolului al XIX-lea,
atunci cand in Principatele Romane s-au
introdus Regulamentele Organice.

3. Principiul separatiei puterilor
in Marea Britanie

La 7 februarie 1649, Anglia a fost
proclamati republica. In acelasi an a fost
desfiintatd Camera Lorzilor, considerata ca
institutie nefolositoare s§i periculoasa, si
institutia regalitatii si a fost creat Consiliul
de Stat compus din 41 de persoane. Acesta
avea ca atributii: rezolvarea problemelor de
politicd externd, apdararea tarii §i asigurarea
ordinii interne. Camera Comunelor a
devenit puterea supremd in stat. Camera
Comunelor si-a desfasurat activitatea pana
la 12 decembrie 1653 cand ,,Parlamentul
cel mic” a fost dizolvat. Patru zile mai
tarziu, Consiliul ofiterilor a prezentat un
document intitulat ~ Instrument  de

taking the place of the Senate™ and to the
Chamber of Deputies, instead of the
Legislative Body. The law initiative belonged
to the king, the two chambers presenting to
the sovereign only suggestions on the law
elaboration. The members of the Chamber of
Deputies were to be elected by the citizens
who were paying a tax of at least 300 francs,
while at the Chamber of Peers the situation
was the following one: a part of them were
assigned by the king and another part were
elected’’. After Carol X, ex-count of Artoix
went to the throne, in September 1824, they
tried to restore the aristocratic society. In
March 1830 there was a conflict between the
king and the Chamber of Deputies followed
by the dissolution of the last one since July of
the same year. The ebullition of the 1830
revolution removed the restoration and
instituted the monarchist system in July 1830-
1848. In the new 1830 Charta, the legislative
initiative belonged both to the king and to the
Chambers. The executive power was exerted
by the king who could assign and revoke the
ministers by simple royal orders’”.

This was the situation in France, the
country where the new spirit that marked the
world history of the 19" century had been
born, when the Organic Regulations were
introduced in the Romanian Principalities.

3. The Principle
Separation in Great Britain

of Powers

On February, 7" 1649, England was
proclaimed as a republic. In the same year,
the Chamber of Lords, considered as a useless
and dangerous institution, and the royalty
institution were abolished and it was created
the State Council composed of 41 persons. Its
attributions were: solving the problems of
external politics, protecting the country and
providing the internal order. The Chamber of
Communes has become the supreme power in
the state. The Chamber of Communes
developed its activity until December, 12"
1653 when “the small Parliament” was
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guvernare. Potrivit acestui act puterea
politica era Impartitd intre conducatorul
statului, care purta titlul de Lord Protector,
Parlament  (care  exercitau  puterea
legislativa) si Consiliul de Stat format din
13-21 membri. Parlamentul trebuia
convocat la Westminster, la fiecare trei ani,
in baza decretului emis de Lordul Protector,
intdrit cu marele sigiliu §i semnat de
Consiliul de Stat. In realitate, intreaga
putere se afla in mainile Lordului Protector.

Parlamentul a votat o noua
constitutie cunoscutd sub numele de
,,Constitutional Bill of the firste Parliament
of the Protectorate”. Se prevedea cad acest
act constitutional nu putea fi revizuit decat

dupa acordul Protectorului si al
Parlamentului.
Primul Parlament din perioada

protectoratului s-a intrunit la 3 septembrie
1654. A fost dizolvat dupa numai cinci luni
deoarece pusese la indoialda puterile
constitutionale ale Lordului Protector.
Dupa dizolvarea Parlamentului Cromwell a
instaurat  dictatura  personala.  Noul
Parlament convocat la 17 septembrie 1656
a adoptat documentul intitulat Petitie umila
si sfat prin care 1 s-a propus lui Oliver
Cromwell coroana Angliei insd acesta a
refuzat, acceptand doar magistratura. Titlul
de rege a fost Inlocuit prin acela de
Protector. Legile nu puteau sd intre in
vigoare dacd nu aveau consimtdmantul
Protectorului. La 26 iunie 1657 a avut loc
ceremonia adoptdrii noii  constitutii.
Aceasta prevedea mentinerea functiei de
Lord Protector, reintroducerca sistemului
bicameral prin reinfiintarea Camerei
Lorzilor ai cdrei membri erau numiti de
Cromwell, numirea membrilor Consiliului
de Stat de citre Camera Comunelor®.
Profitand de nemultumirile la adresa
Parlamentului cel Lung care functiona
numai cu 50 de deputati, Oliver Cromwell a
hotarat, la 25 iulie 1658, dizolvarea lui.
Dupa moartea lui Cromwell, la 3
septembrie 1658, s-a restaurat monarhia si
Carol al II-lea a devenit regele Angliei in

dissolved. Four days later, the Officers’
Council presented a paper called Governing
Tool. According to this tool, the political
power was divided between the state leader
who had the title of Protecting Lord,
Parliament (these two exerted the legislative
power) and the State Council composed of
13-21 members. The Parliament must be
convoked at Westminster, every three years,
based on the decree emitted by the Protecting
Lord, reinforced by the big seal and signed by
the State Council. The entire power belonged
actually to the Protecting Lord.

The Parliament voted a new
constitution known as ,,Constitutional Bill of
the first Parliament of the Protectorate”. It
was stipulated that this constitutional
document could be reviewed only after the
Protector and Parliament’s agreement.

The first Parliament during the
Protectorate had a reunion on September, 31
1654. It was dissolved after only five months
because it had doubted the Protecting Lord’s
constitutional powers. After dissolving the
Parliament, Cromwell installed the personal
dictatorship. The new Parliament convoked
on September, 17" 1656 adopted the
document called Humble Petition and
Council by means of which they suggested
Oliver Cromwell to have the crown of
England, but he refused, by accepting only
the magistracy. The title of king was replaced
by the one of Protector. The laws could not
become valid if they did not have the
Protector’s consent. On June, 26" 1657 there
was the ceremony of adopting the new
constitution. It stipulated the keeping of the
Protecting Lord job, the reintroduction of the
bicameral system by re-establishing the
Chamber of Lords whose members were
assigned by Cromwell, the assignment of the
State Council members by the Chamber of
Communes”. Taking advantage from the
discontents related to the Long Parliament
that worked with only 50 deputies, Oliver
Cromwell decided on July, 25" 1658 its
dissolution. After Cromwell’s death, on
September, 3" 1658, the monarchy was

Annals of the ,,Constantin Brancusi” University of Targu Jiu, Letters and Social Sciences Series, Issue 3/2010

81



Analele Universititii “Constantin Brancusi” din Targu Jiu, Seria Litere si Stiinte Sociale, Nr. 3/2010

1660. Relatiile dintre noul rege si
parlament s-au inrautitit. in anul 1679
Parlamentul a adoptat Habeas Corpus care
stabilea ca nici un cetatean englez nu poate
fi arestat si adus in fata judecatorului fara
un ordin scris al autoritatii judecatoresti si
nimeni nu poate fi retinut in inchisoare,
dacd judecatorii ordonau -eliberarea lui.
Regele a fost nevoit sd primeasca actul. Ca
semn de protest el a dizolvat camera
Comunelor®. Si succesorul lui Carol al II-
lea, Tacob nu a reusit sa imbunatateasca
legaturile cu acest organism legislativ.
Membrii  celor doua partide: tory
(cuprindea pe marii proprietari) si whigi
(burghezia si elementele liberale ale
nobilimii) s-au aliat impotriva regelui. Ei
au intrat in tratative cu stadthouderul
Olandei, Wilhelm de Orania, caruia i-au
oferit tronul Angliei. In noiembrie 1688,
lacob Stuart a abdicat. La 13 decembrie
1688 a fost incoronat noul rege. Fauritori ai
revolutiei de la 1688, whigii, aparatori ai
intdietatii  Parlamentului, au guvernat
aproape fara intrerupere in timpul Mariei si
al lui Wilhelm de Orania (1688-1702), a
Anei, fiica lui Tacob al Il-lea (1702-1714),
George 1 (1714-1725), George al Il-lea
(1725-1760). Cealaltd formatiune politica,
torii, sustindtorii pdastrarii prerogativelor
regale, banuiti cd l-ar simpatiza pe lacob
Eduard, fiul Iui Iacob al II-lea, au fost
inlaturati de la putere.

In 1689 a fost elaborati Declaratia
Drepturilor (Bill of Rights) care stabilea
prerogativele sefului statului. Suveranul nu

putea impune impozite, nu putea sa
organizeze vreo armatda fara avizul
Parlamentului care trebuia convocat la

intervale regulate; nici sa suspende punerea
in executie a legilor si sd obstructioneze in
vreun fel respectarea lor. Procedurile
judiciare urmau sd se desfasoare prin
intermediul juratilor. Cetatenii au dreptul
de a-si alege reprezentantii sai'. Rolul
Parlamentului a crescut mai ales sub cei doi
regi din dinastia Hanovra: George I si
George al II-lea. Cei doi fiind interesati

reinstalled and Carol II became the king of
England in 1660. The relations between the
new king and parliament worsened. In 1679
the Parliament adopted Habeas Corpus that
established that no English citizen could be
arrested and brought in front of the judge
without a written order of the judicial
authority and nobody could be kept in prison
if the judges ordered its release. The king had
to receive the document. As a sign of protest,
he dissolved the Chamber of Communes’*.
And Carol II’'s successor, Jacob, did not
manage to improve the connections to this
legislative organism. The members of the two
parties: Tory (contained the big owners) and
Whigs (the bourgeoisie and the liberal
elements of the nobility) allied against the
king. They got into talks with the stadtholder
of Netherlands, William of Orange, to whom
they offered the throne of England. In
November 1688, Jacob Stuart abdicated. On
December, 13" 1688 was crowned as the new
king. The builders of the 1688 revolution, the
Whigs, protectors of the Parliament’s priority,
governed almost permanently in the time of
Maria and William of Orange (1688-1702), of
Ana, daughter of Jacob II (1702-1714), of
George I (1714-1725), of George II (1725-
1760). The other political formation, Tories,
the supporters of keeping the royal
prerogatives, suspected of sympathizing
Jacob Edward, son of Jacob II, were removed
from the power.

In 1689 it was elaborated The Bill of
Rights that established the state leader’s
prerogatives. The sovereign could not impose
taxes, organize an army without the
Parliament’s approval that should have been
convoked at regulated lapses of time; he
could neither suspend the law execution, nor
obstruct in any way their respect. The judicial
procedures were to develop by means of the
juries. The citizens have the right to elect its
representatives’. The Parliament’s role has
increased especially under the two kings of
the Hanover dynasty: George I and George II.
Due to the fact that the two of them were
interested more in the external politics and in
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mai mult de politica externa si de armata
vor ldsa pe ministri $i Parlamentul sa
guverneze si nu se vor mai folosi de dreptul
lor de veto in proiectele de legi de la
Westminster. Cabinetul care reuneste
principalii ministri, va deveni In absenta
regilor adevaratul guvern al statului el fiind
cel care hotaraste principalele directii de
actiune care vor fi supuse ulterior aprobarii
Parlamentului. Din mijlocul sdu se va
impune incetul cu incetul Primul Lord al
Trezoreriei care, in calitate de conducator
al finantelor statului, preia si atributiile
Primului ministru. In jurul sau se va afla o
mand de ministri, dintre care cei mai
importanti sunt Lordul Cancelar, care se
ocupa de justitie si cei doi cancelari. Pana
in 1782, competentele celor din urma erau
teritoriale, unul administrand nordul
regatului  plus Scotia, celalalt fiind
insdrcinat cu partea de sud si cu problemele
coloniale externe. Dupa aceasta data, unuia
1 se vor incredinta problemele interne
(Home Secretary), iar celuilalt Afacerile
externe (Foreign Secretary). In anul 1694
regele va acorda si Triennal Act care fixa
durata unei legislaturi la 3 ani, instituind
obligativitatea alegerilor periodice si luand
regelui posibilitatea de a convoca sau nu

parlamentul dupd bunul sau plac. Se
puneau bazele primei monarhii
parlamentare din lume. Intrucat regele

Wilhelm de Orania nu avea mostenitori si
dorind sa impiedice pe cei din dinastia
Stuart sd ocupe tronul, Parlamentul a
adoptat in 1701 Actul de instalare (Act of
Setlement) care, 1n cele opt puncte ale sale,
prevedea ca tronul putea fi oferit, in caz de
lipsd de urmasi directi, si pe linie colaterala
a dinastiei, cu conditia de apartenenta la
confesiunea protestantd. Se mai stipula
obligatia regelui de a nu numi strdini in
functiile civile si militare sau de a le acorda
proprietati funciare si de a nu opri
urmarirea ministrilor si functionarilor, cand
aceastd urmarire a fost ordonatd de Camera
Comunelor®.
Prefacerile

din

revolutionare

the army, they will let the ministers and the
Parliament to govern and they will not use
their right to veto anymore in the law designs
of Westminster. The cabinet that reunites the
main ministers will became, in the kings’
absence, the real state government, being the
one that decides the main directions of action
that will be subsequently submitted to the
Parliament’s approval. From its centre, it will
be imposed step by step the First Lord of
Treasury who, as a leader of the state
finances, takes over also the First Minister’s
attributions. There will be around him some
ministers, among which the most important
ones are the Chancellor Lord who is
concerned of justice and the two chancellors.
Until 1782, the competences of the last ones
were territorial, one of them administrating
the north of the kingdom plus Scotland, the
other one, the southern part and the external
colonial problems. After this date, one of
them will have entrusted the internal
problems (Home Secretary), and the other
one, the external affairs (Foreign Secretary).
In 1694, the king will also grant Triennial Act
that establishes the time of a legislature to
three years, instituting the mandatory feature
of the periodical elections and taking from the
king the possibility to convoke or not the
parliament, as it wishes. The bases of the first
parliamentary monarchy in the world were
being put. Whereas the king William of
Orange had no inheritors and he wanted to
stop the ones of the dynasty of Stuarts from
taking the throne, the Parliament adopted in
1701 the Act of Settlement that, in its eight
points, stipulated that the throne could be
offered, if there were no direct successors, or
in the collateral line of the dynasty, with the
condition of membership to the protestant
confession. It was also stipulated the king’s
obligation not to assign foreigners in the civil
and military jobs or to grant them territorial
properties and not to stop the investigation of
the ministers and of the civil servants when
this investigation was ordered by the
Chamber of Communes”®.

The revolutionary changes of the
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Occident, in tarile cele mai influente in
plan international, au fost profunde.
Schimbarile sau rasturnarile sociale au
rupt traditia medievala, a privilegiilor i au
deschis calea modernizarii. Reformele de
Structura  impuse  prin violenta
revolutionara au inclus, ca factor de baza,
imbunatatirea  conducerii  operative a
treburilor statale. Catre acest suvoi de
viata noud, descatusata pentru toate
energiile sociale, s-au orientat toate
popoarele lumii, incepand cu colonistii din
America de Nord si cu acele miscari
revolutionare de dupa epoca napoleoneana
dintre 1820-1825, din Europa de la
Atlantic pana la Urali §i din America de
Sud.

Tabloul restructurarilor in
organizarea de stat din Occident, axate in
principal pe conceptul separatiei puterilor,
limpezeste  intelegerea  unui  proces
generalizat in zona Europei.

Constitutia  americana §i  cea
franceza, impreuna cu Declaratiile gi
amendamentele aferente lor se constituie
ca modelele normative cele mai importante
din perioada moderna, care au stat la baza
celor mai multe documente legislative
elaborate ulterior. Asadar, Declaratia de
Independenta si Constitutia americand au
oferit modelul unei societdati bazate pe
democratie, pe noi principii politice §i

institutii. ~ care  garantau  libertatile
cetatenesti  fundamentale. Declaratia
drepturilor omului i cetdateanului si

Constitutiile elaborate au rupt structurile
Vechiului Regim, prezentind o societate
modernizata §i dezvoltand principii ca
valoare universala.
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Occident, in the most influent countries at the
international level, were deep. The social
changes or overturns broke the medieval
tradition of privileges and opened the way to
modernization.  The  structural  reforms
imposed by revolutionary violence included,
as a basic factor, the improvement of the
operative leadership of the state affairs. All
the peoples of the world were directed to this
flow of new life unfettered for all the social
energies, starting with the colonists in
Northern — America  and  with  those
revolutionary movements after Napoleon'’s
age in 1820-1825, from Europe, from the
Atlantic to Urals and Southern America.

The table of reorganizations in the
state organization in the Occident that were
mainly based on the concept of the powers
separation clears the understanding of e
generalized process in the European area.

The American Constitution and the
French one, together with the afferent
Declarations and amendments are constituted
as the most important normative models in
the modern period that represented the basis
of most of the legislative documents
subsequently  elaborated. Therefore, the
Independence Declaration and the American
Constitution have offered the model of a
society based on democracy, on new political
principles and on institutions that guaranteed
the basic civic liberties. The Declaration of
the Human and Civic Rights and the
elaborated Constitutions have broke the
structures of the Old System by presenting a
modernized society and by developing
principles as a universal value.
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