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ABSTRACT

Recidiva Inseamn® reciiderea in criminalitate,
aceasts reciders producindu-se dupd ce aceeasi persoand a
trecut prin focul unei condamniiri sau al unei executiiri de
pedeaps pentru o altd infractiune, ce relev fird dubli ¢
avertismentul dat de societate, cupring in condamnarea sau in
executarea respectivi nu gi-a produs niel un efect’,

In Roménia, lupta impotriva fenomenului
recidivismului, obiectiv principal al politicii
penale, se realizeazii prin actiuni de prevenire §i
actiuni de combatere a recidivei.

Rolul prioritar if au actiunile de prevenire,
decarece socictatea noastrd, la fel ca orice
societate  democraticd, este preocupatd si-
Impiedice pe oameni i comiti infractiuni, iar pe
infractori s shvArgeasci noi infractiuni.

Actiunile de prevenive a recidivismului
implicd un intreg sistem de misud §i metode
destinate s reducd sau s contribuie la reducerea
recidivismului. Fficientizarea actelor de prevenire
se afld In relatie directf cu progresele nregistrate
in economie, cu cresterca nivelului de viata
materiald si spirituald a oamenilor, cici in mod
necesar toate acestea sunt insotite de dezvoltarea
congtiintei politice, juridice si morale a membrilor
societatii, actiuni cu consecinte pozitive asupra
adaptirii conduitel acestora la exigentele normei
penale.

fn acelasi timp, o vasti activitate
educativé-preventivd este desfisurati de tofi
factorii educationali din sistemul de Invitamant,
culturd, administratie locald, de citre consilierii
serviciilor de probatiune din sistemul justitiei §i al
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ABSTRACT

The repeating of an offence means the retuming to
criminality, his returning happening afier the same person
was convicted or he/she had to do a penalty for another
offence, that reveals undoubtly that the warning given by the
society which was included in the sentence or in that
execution did not produce any effect’.

In Romania, the fight against the relapse
phenomenon, the principal object of the penal
politics, is realized through actions of prevention
and actions of fighting relapse.

Prevention actions have & prioritary role,
because our society, as well as any democmatic
society, is preoccupied with preventing people
from committing offences, and criminals fom
committing new offences.

Prevention actions of the relapse imply
an entire system of measures and methods meant
to reduce or contribute at the diminution of
relapse. The efficacy of the prevention actions is
in direct relation with the progress registered in
economy, with the rise of the material and
spiritnal  life level of the humans, because
necessarily all of these are accompanied by the
development of the political, juridical and moral
conscience of the society members, actions with
positive  consequences on the behavior
accommodation at the exigency of the penal
standards.

At the same time, a big educative-
preventive activity is being carried on by all the
educational factors from the education system,
culture, local administration, by the counselors of
the probation services from the system of justice
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unititilor penitenciare, la acestea adiugindu-se
biserica si familia. Tofi factorii mentionati
actioneazit pentru dezvoltarea spiritului de cinste,
dreptate §i adevdr, pentru asezarea intregii vieti
sociale pe principii morale si de echitate sociald.

Statul are chteva obiective foarte
importante pentrn activitatea de prevenire in
ansamblul siu: mentinerea ordinii publice,
amplificarea solidarititii cetdfenilor si mai ales
pastrarea phcii sociale®.

In vederea atingerii acestui obiectiv,
cunoasterea legilor, intelegerea continutului §i
semnificatiel social-politice a acestora de clire
cetifeni constituie un factor modelator al
conduitei umane, ciici continutul fiecirei legi are,
prin el susi, un caracter educatlv i, odatd
inteles, este de naturd si influenteze 1o mod
durabil comportamentul celor cirora li se
adrescazil,

Prevenirea recidivismului apare, astfel ca
o activitate complexd care, bazath pe cunoasterea
cauzelor si a condiiilor ce favorizeazi recidiva,
precumn §i pe luarea in calcul a dinamicii
definutilor recidivigt, se realizeazd atit prin
wijloace de prevenfie generalf inifiaste de
Parlament i de Guvern, ¢t §i prin actiuni de
preventie departamentald, desfisurate de diferite
organe In cadrul activitdtilor specifice pe care le
realizeazii fiecare, deseori sprijinite de organizatii
neguvernamentale.

Conceptul de »prevenirg” a
recidivismului  comportd doudi  determindri:
prevenirea  predelictuala st prevenirea
postdelictuald.

Prevenirvea predelictuald desemneazi un
proces social nefntrerupt care implicd un
ansamblu de masuri sociale luate in temeiul legii,
de organele de stat — fn prima linie, de organele
Ministerului Internelor si Reformei
Administrative, Ministeralui Public, Ministerubui
Justitiei, in strinsd conlucrare cu diferite asociafii,
Asemenea miasuri au ca scop preintdmpinarea si
eliminarea riscurilor eventuale de comitere de noi
infractiuni, prin identificarea, neutralizarea si
Inliturarea surselor socio-umane subiective §i
obiective care sunt susceptibile si determine, s
inlesnesci sau s favorizeze siviigirea de noi
fapte antisociale de ciitre aceleagi persoane, fiind
destinate s& contribuie in mod esential la educarea

and penifentiary units, adding the church and
family. All the factors mentioned act for the
development of the self esteern, justice and truth,
for building the entive social life on moral
principles and social equity.

The state bas a very important few
objectives for the activity of preventing in its
ensemble: keeping public order, amplifying the
solidarity of the citizens and most of all keeping
social peace'.

For touching this goal, knowing the laws,
understanding the content and social-political
signification of those by the citizens is a modeling
factor of the human behavior, because the content
of every law has, by itself, an educational
character and, once understood, is made to
influence for a long time the behavior of those o
whom it addresses.

Preventing the relapse appears, as a
cornplex activity that, based on knowing the
causes and conditions that favors the relapse as
well as knowing the dynamics of the backsliders
it is realized both by gemeral prevention ways
initiated by the Parliament and the Govern, but
also by actions of depariment prevention
developed by different organs in the background
of the specific actions realized by each one, offen
supported by non governmental organizations.

The concept of “prevention” of relapse
has two determinations: pre-offence prevention
and post-offence prevention.

Pre-pffence prevemtion designates a
social process that implies an ensemble of social
measurements taken on the ground of the law, by
the state organs — in the first line, by the organs of
the Ministry of Inferior and Administrative
Reform, the Public Minisiry, the Justice Ministry,
collaborating with different associations. These
measures have as goal prevention and elimination
of the eventual risks of committing new offences,
through the identification, neutralization and
dismission of the human subjective and objective
sources that may determine, make easier or favor
committing new anti-social offences by the same
persons, being designated to contribute at the
education of all the society members to respect
the penal laws and the right order'!.

Pre-gffence prevension designates the
assembly of resocialization measures of those
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permanentd a tuturor membrilor societitii In
spiritul respectérii neabditute a exigentelor legii
penale, a ordinii de drept’.

Prevenirea  postdelictualii  desemeazi
ansamblul de mésuri de resocializare a celor care
au suferit o condamnare, luate, In temeitul legii, fie
de autoritfiile statale competente si pund in
executare pedeapsa, fie de comunitatea de oameni
si conducerea unitdtilor, in vederea evitirii
recidivei,

Dupi cum se poate observa, sistemul de
prevenire care actioneazi dupd ce infractiunea a
fost comis# si dup# ce raportul juridico-penal s-a
stins prin condamnarea definitivi este un sistem
mixt, alternativ. Masura eficacitiiii sau esecul
prevenirii postdelictuale este oferitd de ritmul si
tendintele recidivel. Prevenirea postdelictuald —n
fond o vardanti de specie, o modalitate 2
prevenirii — se Tmbind, pe de o parte, cu misurile
de asisten{ii posipenald, in esentd de incadrarea n
muncd si de asigurarez unui climat psiho —
material care si evite stigmatizarea si si formeze
deprinderi de respectare a exigenfelor legii
penale, far pe de altd parte, cu maswile de
prevenire predelictuale’.

Activitatea de combatere a
recidivismului, laturd complementard celei de
prevenire, implic ansamblul de mésuri juridico-
penale luate de autorititile de stat competente, in
temeiul legli, pentru realizarea scopului
procesului penal §i anume, constatarea la timp si
in mod complet a faptelor care constituie
infractiuni, astfel incit, orice persoand care a
savérsit o infractiune si fie sanctionati penal
potrivit vinovatiei sale si nici o persoand
nevinovati s& nu fie trass la rispundere penald.

Spre  deosebire de activitatea de
prevenire, esenfialmente extrajudiciard cea de
combatere a recidivismului este, prin natura ei, o
activitate nemijlocit judiciari (in sens larg); prin
modul in care se Infiptuieste, prin compunerea
organelor judiciare, prin finalitatea ultim3 a sa.
intreaga activitate desfisuraty de organele de
urmérire penald, ca si instantele de judecats prin
tragerea la rspundere si sanctionarea penald a
celor vinovati de siivirsirea de noi infractiuni,
intreaga activitate desfésuratd de aceste organe in
cadrul procesului penal, este, deci, nu numai
represivd, ci §i preventivi, de specialitate’. De

who have suffered a conviction, taken in the letter
of the law, by the competent authorities of the
state to execute the penalty, or by the community
of people and the management of the units,
regarding the avoidance of the relapse.

As it may be seer, the prevention system
that acts after the offence has been committed and
afier the penal-judicial report has been closed by
definitive conviction is a mix, altemative system.
The measure of efficacy or the failure of the post-
offence is offered by the rhythm and tendencies
of the relapse. The post-offences prevention ~ a
species variant, a way of prevention is combined
on one way with post penal assistance measuzes,
in essence by the employment and assuring a
physical-material ~ climate  that  avoids
stigmatization and forms habits of respecting the
penal laws, and on the other side, with pre
offence prevention'?.

The activity of fighting the relapse,
complementary side of the prevention, implies the
assembly of penal-judicial measures taken by the
competent state authorities for the realization of
the penal process purpose being, knowing in time
and in a full way of the facts that are offences so
that every person that had committed an offence
to be penal punished according to his guilt and
1o not guilty person to be penally judged.

Different from the prevention activity
exira judicial, the one of fighting of relapse is,
through its nature, a judicial activity (on a large
sense); through the way it is made, through the
composition of the judicial organs, through its
finality. The entire action developed by the penal
pursuit organs as well as the judge instances
through penal sanction and by being held
responsible of the defendants by committing new
offences, the entire activity developed by these
organs in the penal process, is, not only
repressive, but also preventive, of'>. Also the law
itself (art. 4, art. 202, art. 287 C.prpen),
establishing the exercitation obligation for the
organs of penal pursuit and instances, in the same
time, including the obligation of these instances
that, in the limits of their competences, to act so
that the facts, activities and measures they take or
develop to be omni preventive,

In this way the phenomenon of fighting
the relapse it mads a dimension, a specific way
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altfel, legea nsisi (art. 4, art. 202, art. 287
C.pr.pen.), instituind obligatia exercitirii in mod
activ a atributillor care revin organelor de
urmirire penald §i instantelor de judecatd, in
acelasi timp, include obligatia acestor organe ca,
fn limitele competentei lor, si actioneze astfel
fncat actele, activitifile, masurile pe care le iau
san le desfisoard, 4 fie omnipreventive.

Astfel, combaterea fenomenuhui
recidivismului se constituie intr-0 dimensiune, o
modalitate  specifici ce Imbind  mésuri
specializate, puse in slujba activitifii de prevenire
pe termen lung a infractionalitifii. De altfel,
desfisurarea activititii de urmdrire penald si de
judecati in diverse cauze penale, obligh ea Insdsi,
fn circumstante determinante, ca organele de
urmidrite penald cu deosebire si instaniele de
judecati si ia sau s3 propund, dupd caz, mésuri de
prevenire extrajudiciare neintrziate.

Politica penald concepe acfiunea de
combatere a recidivismului ca o Imbinare
echilibratdd o intimiddril, prin constrdngere, cu
reeducared’.

fn fine, trebuie mentionat cii unifatea de
scop a achvitdjii de prevenire cu cea a etV
de combuoiere, interactiunea acestor Qctiviidg,
obligh a le considera latwi ale wmii proces
wnitar, procesul evadicdvii recidivisnului.

Evaluarea fiechruia dintre acestea si
stabilirea prioritatilor, continutului i modalititilor
generale §i speciale in infiptuirea lor este o
problema de politicd penald.

Organizarea §i defigurarea procesului
eradicirii recidivismutui trebuie s Indeplineasca
anumnite functii:

- fiumcpia politico-sociald de stopare a
manifestirilor infiactionale §i preinfractionale.
Prevenirea conceputi ca o functie sociald activi,
presupune un ansamblu de mésuri indreptate
asupra factorilor care determind sau favorizeazi
aparitia savérsirli de noi infractiuni de cdtre
aceeasi persoand care anterior mai fusese
condamnati definitiv sau chiar executase
pedeapsa la care a fost condamnat, si deschid un
cimp larg de actiune asupra comportamentului
inftactional, cu scopul de a restrdnge si de a
anihila efectele lor nocive. In primul rénd, se
impune constatarea la timp a faptelor penale
sivérsite, identificarea §i tragerea la rispundere

that combines specialized measures, in the job of
the long term activity of prevention the
criminality. Also, developing the penal pursuit
and judgment activity in different penal cases, it
obliges in determined circurnstances, that the
penal pursuit organs to take or to propose,
measure of extra judicial prevention.

Penal politics conceive the action of
fighting the relapse, as @ joining of intimidation,
through constraint, with reeducation'®.

In the end, it needs to be mentioned that
the purpose unit of the prevention activity with
the one of fighting, the interaction of these
activities, obliges to consider them sides of a
unitary process, the process of stopping relapse.

The evaluation .of each of them aund
establishing the priorities, the content and general
ways in carrying them out is a political penal
problem.

The organization and developing of the
relapse process must carry out some functions:

- the political-social function of stopping
the criminal and pre criminal manifestations.
Prevention conceived as an active social fimction
means an assembly of measures pointed on the
factors that determine the apparel of new offences
committed by the same person that previously
had been sentenced or even had exscuted the
penalty, and open a large field of action on the
criminal behavior, with the purpose of restraining
their bad effects. First of all it is imposed to
establish on the time the facts committed to all the
participants guilty of committing offences, second
of all, it follows the identification, careful
examination and elimination, according to the
law, of those situations, state or circumstances pre
criminal made by not-adequate behavior under
normal report or under the report of extra penal
norms. (labor law, family law, administrative
law) of some isolated persons, at work, family or
other social circumstances, like some difficulties,
imperfections, or dysfunctions of some persons
from the economical-social domain, that can be
hurt by the prejudices, mentalities or retrograde
customs of some individual marginalized can or
threaten to transform in eriminal bebaviors.

- educational function. Bducation for
preventing any manifestations of breaking the
right law, including the relapse, implies first of all
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prin aplicarea de sanctiuni penale tuturor
participantilor  vinovati de comiterea de
infiactiuni; 1n al doilea rdnd, se urmireste
identificarea, examinarea atentd §i eliminarea prin
masuri adecvate, conforme cu legea, a acelor
situatii, stiri sau circumstante preinfractionale
zémislite fie prin comportamente
necorespunzitoare sub raport normal sau sub
raportul exigentelor normelor extrapenale (dreptul
muneit, dreptul familiei, dreptul administrativ) a
unor indivizi izolati, In muncd, in familie sau n
alte imprejurdri sociale, fie de unele neajunsur,
imperfectiuni sau disfincfii vremelnice ale unor
verigi din domeniul economico-social pe care
prejudecdtile, mentalititile sau  obisnuingele
retrograde ale unor indivizi descompusi sau
debusolati, marginalizati pot sau ameninti s3 le
transforme In comportamente infractionale.

- Juncfia educativd, Educafia pentru
prevenirea oriciror manifestiri de incilcare a
ordinii de drept, implicit & recidivismului, implics
n primul rind educatia si formarea educatorilor,
apoi congtientizarea de cétre toate generatiile, mal
ales cele tinere, a necesitatii luptei pe care statul o
desffisoari pentru apirarea sociald Impotriva
infractionalitstii, a recidivismului, forma si
modelarea la toate vérstele vietii a spiritului de
dreptate, Intelegerea obiectivelor, conjinutului si
finglithtii luptei mpofriva acestui fenomen,
formarea unui spirit participativ, militani, de
atasament real si activ fatdh de valorile sociale
apérate de legea penald, De asemenea, aceasta
presupune, nu in ultimul rénd, constientizarea
deosebita fati de respectarea gi exercitarea
drepturilor si libertitilor fundamentale ale omului:
dreptul la viatd, dreptul la integritate corporald,
libertatea de géndire si exprimare, dreptul fiecirui
ind7ivid la pace, la dezvoltare, la un mediu sinétos
efc’.

Fatd de cei care s-au arfitat nereceptivi la
procesul educativ si au sivarsit din nou infractiumi
nu se mai poate actiona cu aceleasi metode de
influentare, care s-au dovedit ineficiente, ci
trebuie folosite metode mai severe, pentru a le
influenta comportarea si a-i determina s nu mai
comitd infracfiuni. Aceasti constringere nu
trebuie nsii opusd caracterului educativ al
pedepsei, ea constituind mai departe instrumentul
de realizare a procesului educativ, tn conditii not°.

the education and forming the educators, and the
knowing by all the generations, especially the
young one, of the necessity of the fight that the
state develops for social defending against
criminality, of relapse, form and modeling at all
ages of the justice spirit, wnderstanding the
objectives, content and finality of the fight against
of the phenormenon, forming a participant spirit,
militant, of rea] attachment and active towards the
social values defended by the penal law. Also,
this means knowing to respect and the rights and
liberties of humans: the right to life, the right to
body integrity, fieedom of thinking and
expressing, the right of every person to peace, to
development, to a healthy environment'®.

Towards the ones that shown not being
receptive to the educational process and
committed new offences cannot be used the same
influence methods, that have been inefficient, but
more severe methods, to influence their behavior
and to determine not to commit offences again.
This constraint must not be opposed to the
educative character of punishment, being the
further instrument of process realization in new
conditions'®,

- defence funciion. The activity of
eradication of the phenomenon of relapse, being
relized through penal justice, or the education
developed by the other state authorities, must be
accomplished on the basis of the law and the act
of justice. The law itself stops that by the
execution of the penalty is followed the forming
of a correct attitude towards work, law order and
the rules of social living and is disposes: “the
execution of the penalty must not causes physical
suffering and to offend the convict (art. 52 al. 2
P.C.}. this would be a measure of resocialization
took on the frame of the penalty that belongs to
the post offence prevention.

in Romania, the activity of prevention
includes actions of the Govern, of the competent
institutions, of the judicial local authorities, of the
specialized associations, of the private and
volunteer secior, the researchers and the public
sector supported by mass-media. The preventive
programs, of any nature, imply a large part of
negotiation with all the interested parts.
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- functia de apdrare. Activitatea de
eradicare a fenomenului recidivismului, fie ci se
realizeazi prin infiptuirea justitiei penale, fie prin
realizarea educatiei desfisurate de celelalte
autoritai statale, trebuie si se indeplineascd pe
temeiul legii §i al actului de justitie. Insfsi legea
statorniceste ci prin executarea pedepsei se
urmireste formarea unei atitudini corecte faid de
muncd, fati de ordinea de drept si de regulile de
conviefuire sociald §i dispune: “executarea
pedepsei nu trebuie si cauzeze suferinge fizice si
nici s njoseascd persoana condamnatului” (art.
52 al. 2 C.pen). Aceasta ar fi o misurd de
resocializare luats fn cadrul executsirii pedepsei ce
aparfine preventiei postdelictuale.

fn Roménia, activitatea de preventie
include actiuni ale Guvernului, a institutiilor
competente, a organelor judiciare a
autorititilor locale, a asociatiilor specializate, a
sectorului privat si voluntar, a cercetitorilor §i
a sectorului public sprijipit de media,
Programele preventive, de orice naturd ar fi
ele, implici intotdeauna o mare parte de
negocieri cu toate pirtile interesate.
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