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in the Romanian law, marriage age, also
called matrimonial age (from the Latin matrimonium),
the legal age for marriage or the age of legal puberty,
meaning the minimum age for marriage regulated,
until the Law no. 288/2007 for altering and completing
the Law no. 4/1953 — Family Code, by the art 4 of this
code whose stipulations established that man was able
to marry if he was 18 years old and the woman the age
of 16 years. Regarding the woman, the 2nd paragraph
of the same article 4 in the Family Code gave her the
possibility to marry at the age of 15 and with the
approval of the President of the District Council where
she had the residence or, depending on the case, the
General Mayor of Bucharest if she had the residence in
Bucharest, but the approval was to be given if there
were reasons to justify the conclusion of marriage and
only on the basis of a certificate issued by an official
physician certifying the woman’s health status. The
stipulations of the art. 4, Family Code have been
altered and completed, the quoted text having the
following contents when enforcing the Law no.
288/2007:

. The minimum age for marriage is 18.

For grounded reasons the minor turning 17
can marry on the basis of a medical certificate with his
parents’ approval or, depending on the case, his
tutor’s and the authorization of the general social
assistance direction and child protection in the
territory he has the residence.

If one of the parenis dies or cannot express
histher will, the other’s parent approval will be
enough.

If there are no parents, nor a tutor being able
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1. Introductory notions

In the Romanian law, marriage age,
also called matrimonial age (from the Latin
matrimonium), the legal age for marriage or
the age of legal puberty, meaning the
minimum age for rnarriag:?6 regulated, until
the Law no. 288/2007" for altering and
completing the Law no. 4/1953 — Family
Code, by the art 4 of this code whose
stipulations established that man was able to
marry if he was 18 years old and the woman
the age of 16 years. Regarding the woman,
the 2nd paragraph of the same article 4 in the
Family Code gave her the possibility to marry
at the age of 15 and with the approval of the
President of the District Council where she
had the residence or, depending on the case,
the General Mayor of Bucharest if she had
the residence in Bucharest, but the approval
was to be given if there were reasons to
justify the conclusion of marriage and only on
the basis of a certificate issued by an official
physician certifying the woman’s health
status. Similar stipulations to those of the art.
4, Family Code and includes the Luxembourg
Civil Code whose 144 article mentions that
man, before turning 18, and the woman,
before turning 16, cannot marry.

Annals of the ,,Constantin Brincugi” University of Targu Jiu, Series Letters and Social Sciences, No, 1/2008

113




Analele Universititii “Constantin Branecugi” din Térgu Jiu, Seria Litere i Stiinte Seciale, Nr. 1/2008

to approve the marviage, it is necessary the approval
of the person or authority authorized to exercise
parental laws”

As it will be easily noticed, the adoption of
the Law no. 288/2007 has brought modifications and
completions to the old art. 4 in the Family Code.
Therefore, the first modification is that the lawmaker
gives up to distinguish between the man’s marriage
age and the woman's marriage age and stipulates in
the art. 4, paragraph 1 the rule that the minimum
marriage age is 18 years so that it applies the
constitution principle of equality between men and
woman regarding the matrimonial age. The new
stipulations of the art. 4 paragraph 1 Family Code are
similar to those of art. 144 in the French Civil Code
stipulating that man and woman cannot conclude
marriage before turning 218, with those in the Belgian
Civil Code stipulating that nobody can conclude
marriage before tuming 18. Sexes equality regarding
marriage age also results from the fact that, unlike the
old regulation, the new stipulations do not give the
woman that has not turned 18 the possibility to marry,
because the art. 4, par. 2, stipulates without distinetion,
that the minor turning 16 can marry (...). These
stipulations refer both to the woman and to man also
because if the law maker had into consideration only
the woman turning 16 he would have expressly
stipulating this by maintaining the stipulations in the
old regulation. On the other hand, the lawmaker’s
consistency in enforcing the principle of equality
between man and woman in the matter of matrimonial
capacity also results from the circumstance that by
adopting the Law no. 288/2007 one cancels the
possibility that the woman turning 15 is able to marry
with the previous approval given in the conditions
mentioned before. At the same time, the Law no.
288/2007 completes the old stipulations of the art, 4 in
the Family Code with some new elements regarding
the conditions of marriage conclusion by the minor
wrning 16 which will be analyzed next.

L Notiuni introductive

Viarsta majoratului, sau, In alfi
termeni, varsta de la care o persoand fizicd
devine deplin capabild de a participa la viata
juridics, incheind personal si singuré orice act
juridic care nu este interzis de lege, este
reglementatd in dreptul nostru de art. 8 alin, 2
din Decretul ar, 31/1954 oprivitor la
persoanele fizice gi persoanele juridice' care
arati cii persoana devine majord la tmplinirea
varstei de 18 ani. Aceeagi este vérsta de la
care legiuitorul francez considerd cd omul

The stipulations of the art. 4, Family
Code have been altered and completed, the
quoted text having the following contents
when enforcing the Law no. 288/2007:

.» The minimum age for marriage is 18.

For grounded reasons the minor
turning 17 can marry on the basis of a
medical certificate with his parents’ approval
or, depending on the case, his tutor’s and the
authorization of the general social assistance
direction and child protection in the territory
he has the residence.

If one of the parents dies or cannot
express his/her will, the other’s parent
approval will be enough.

If there are no parents, nor a tutor
being able to approve the marriage, it is
necessary the approval of the person or
authority authorized to exercise parental
laws”

As it will be easily noticed, the
adoption of the Law mno. 288/2007 has
brought modifications and completions to the
old art. 4 in the Family Code.

Therefore, the first modification is
that the lawmaker gives up to distinguish
between the man’s marriage age and the
woman’s marriage age and stipulates in the
art. 4, paragraph 1 the rule that the minimum
marriage age is 18 years so that it applies the
constitution principle of equality between
man and woman regarding the matrimonial
age. The new stipulations of the art. 4
paragraph 1 Family Code are similar to those
of art. 144 in the French Civil Code
stipulating that man and woman cannot
conclude marriage before turning 218, with
those in the Belgian Civil Code stipulating
that nobody can conclude marriage before
turning  18. Sexes equality regarding
marriage age also results from the fact that,
unlike the old regulation, the new stipulations
do not give the woman that has not turned 18
the possibility to marry, because the art. 4,
par. 2, stipulates without distinction, that the
minor turning 16 can mamy (...). These
stipulations refer both to the woman and to
man also because if the law maker had into
consideration only the woman turning 16 he

Annals of the ,,Constantin Brancugl” University of Térgu Jin, Series Letters and Secial Sciences, Ne. 1/2008

114




Analele Universitifii “Constantin Brincusi” din Térgu Jiu, Seria Litere §i Stiinte Sociale, Nr. 1/2008

este capabil de toate actele vietii civile
stabilind in art. 488 alin. 1 C. civ. fr. ci
majoratul este fixat la 18 ani impliniti.
Prevederi identice contin Codul civil belgian
(art. 488) si Codul civil luxemburghez (art.
488 alin. 1).

fn dreptul romanesc, varsta la
casdtorie, numitd si vrstd matrimoniald (de
la latinescul matrimonium), vérstd legald la
césitorie sau vérsta pubertdtii legale, adici
varsta minima la casitorie® era reglementats,
pani la adoptarea Legii nr. 288/2007° pentru
modificarea gi completarea Legii nr, 4/1953-
Codul familiei, de art. 4 din acest cod ale
carui prevederi stabileau c& bdrbatul se putea
csatorii dacl avea vérsta de 18 ani Tmpliniti
iar femeia vérsta de 16 ani Tmpliniti. Referitor
la femeie, aliniatul 2 al aceluiagi articol 4 din
Codul familiei didea acesteia posibilitatea de
a Inchela césiitoria la Tmplinirea vérstei de 15
ani cu Incuviintarea Presedintetui Consilinlui
Judetean in cuprinsul cdruia 151 avea
domiciliul sau dupi caz, a Primarului General
al  municipiului  Bucuresti dac# petenta
domicilia 1n municipiul Bucuresti, Insd
incuviinfarea urma si fie datd dacd existau
motive Intemeiate care si justifice ncheierea
casitoriel i numai in temeiul unui aviz dat de
un medic oficial care si ateste starea de
séndtate a femell. Prevederi asemdéndtoare
celor ale art. 4 C. fam. contine si Codul civil
luxemburghez al cirui articol 144 dispune cd
biarbatul, nainte de 18 ani implinifi, si
femeia, inainte de 16 ani Implinifi, nu pot
incheia cisétoria

Prevederile art. 4 C. fam. au fost
modificate si completate, textul citat avénd,
odatd cu intrarea in vigoare a Legii nr.
288/2007, urmitorul cuprins:

., Varsta minimd de cdsdtorie este de
18 ani.

Pentru motive temeinice, minorul care
a implinit vdrsta de saisprezece ani se poate
cdsdtorii tn temeiul umui aviz medical, cu
incuviintarea pdringilor sdi, ori, dupd caz, o
tutorelui §i cu autorizarea dirvectiei generale
de asistentd sociald si protectia copilului in a
edrel razd teritoriald igi are domiciliul.

Dacé unul dintre pdringi este decedot

would have expressly stipulating this by .
maintaining the stipulations in the old
regulation. On the other hand, the lawmaker’s
consistency in enforcing the principle of
equality between man and woman in the
matter of matrimonial capacity also results
from the circumstance that by adopting the
Law no. 288/2007 one cancels the possibility
that the woman turning 15 is able to marry
with the previous approval given in the
conditions mentioned before,

At the same time, the Law no.
288/2007 completes the old stipulations of
the art. 4 in the Family Code with some new
elements regarding the conditions of marriage
conclusion by the minor turning 16 which
will be analyzed next.

2. Conditions for legally concluding
the marriage by the minor turning 16

After  the  modifications  and
completions of the Law no. 288/2007 the
minor turning 16 can marry if the following
conditions are met cumulatively:

- There are grounded reasons;

- There is a medical certificate;

- There is the approval of his

parents of his tutor;

- There is an authorization of the
General direction of social assistance and
child protection in the tferritory he has the
residence.

I. The condition for grounded reasons,

This condition is required before the Law no.
288/2007 for approving the marriage of a
minor woman that turned 15. According to
the law the grounded reasons justifying the
marriage conclusion before turning 18 are the
future wife’s pregnancy state, the birth of a
child ete.

II. The condition of a medical certificate.
This requirement was regulated before the
Law no. 288/2007. Thus, on the basis of the
art, 4, parg.2 Family Code marriage approval
was given if, together with the grounded
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sau se afld in imposibilitate de a-si manifesta
vointa, incuviintarea celuilolt pdrinte este
suficientd.

Dacd nu existd nici pdringi, nici tutore
care sd poatd incuviinfa cdsdtoria, este
necesard ncuviinfarea persoanei sau @
auioritdtii care a fost abilitard sd exercite
drepturile pdrintesti”

Asa cum usor se poate observa,
adoptarea Legii nr. 288/2007 a adus o serie
de modificiri si completdri vechiului art. 4
din C. fam.

Astfel, o prima modificare constd in
aceea ci legiuitorul renuntd si mai disting
fntre varsta la chsitorie a bérbatului si vérsta
la cisitorie a femeii consacrand 1n art. 4 alin,
1 regula ci vérsta minimd de césétorie este de
18 ani astfel incat face si se aplice si in
materia  varstel matrimoniale principiul
constitutional al deplinei egalitdti dintre
barbat si femeie. Noile prevederi ale art. 4
alin, 1 C. fam sunt aseméndtoare cu cele ale
art. 144 din Codul civil francez care dispune
¢4 birbatul si femeia nu pot incheia casitoria
inainte de 18 ani Implinifi §i cu cele ale art,
144 din Codul civil belgian care statueazd cd
nimeni nu poate incheia cisitoria inainte de
18 ani. Egalitatea sexelor In ceea ce priveste
varsta la cisatorie rezultd, de asemenea, din
faptul c#, spre deosebire de vechea
reglementare, noile prevederi nu mai dau
doar femeii care nu a fmplinit vérsta de 18 ani
posibilitatea de a se c#sdtorii, intrucét art. 4
alin. 2, dispune, fird a face distinctie, ci
minorul care a implinit vérsta de 16 ani se
poate cisdtorii (...). Aceste prevederi se
referd atat la femeie cat si la barbat Intrucét
dacy legiuitorul ar fi avut in vedere numai
femeia care a implinit varsta de 16 ani ar fi
previzut  expres  aceasta  mentindnd
dispozitiile din vechea reglementare. Pe de
altd parte, consecventa legiuitorului 1in
aplicarea principiului egalitdtii dintre bérbat
si femeie in materia capacititii matrimoniale
rezultd si din mprejurarea ci prin adoptarea
Legii nr. 288/2007 a fost Iinldturatd
posibilitatea ca femeia care a Implinit varsta
de 13 ani si se poatd cas#torii cu prealabila
incuviintare datd in conditiile pe care le-am

reasons there was a certificate given by an
official physician that has to certify the
woman’s health status and her ability for
normal sexual relations'®, Within the current
regulation there is the need for a medical
certificate, which is issued by the family
doctor.

111, The condition for approving the
marriage by the parents of the minor
tuning 16 or his tutor.

1. Authorized persons fo approve
the minor’s marriage

a) the situation of marriage
approval by both parents

Stipulated also by the dispositions of

other legislations'®, the condition for
approving the minor’s marriage is not
regulated for the first time in the Romanian
law. Thus, in the Civil Code System up to the
1906 reform the man that had not turned 25
and the woman that had not turned 21 could
not marry without the descendants’ approval.
Through the law from 15™ of March 1906 this
difference between man and woman was
cancelled, art. 131 Civil Code stipulating that
both man and woman that had not turned 21
could not marry without their mother and
father’s approval. Therefore, for the woman
with age between 15 and 21 years old as well
as for the man with an age between 18 and 21
years the law maker requested the consent of
both parents for concluding a legal marriage
without distinguishing between married
parents and divorced parents. As a
consequence of the fact that parent power
used to belong to the father, art. 131 par 2
Civil Code stipulated that in case of a
misunderstanding between the father and
mother (in the sense that mother objected to
the conclusion of the marriage) only the
father’s consent was enough. If one of the
parents was dead, could not express the will
(was missing, mentally alienated or under
interdiction etc), or if his residence was
unknown, art. 132 Civil Code established that
for the conclusion of marriage the other
parent’s consent was enough. If both parents
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ardtat.

Totodats, Legea nr. 288/2007
completeazd vechile prevederi ale art. 4 din
Codul familiei cu unele elemente de noutate
in ceea ce priveste conditiile in care poate fi
incheiatd césitoria de citre minorul care a
implinit varsta de 16 ani care vor fi analizate
in cele ce urmeazi.

II. Conditiile cerute pentru
incheierea valabili a cisiitoriei de eciitre
minorul cu virsta de 16 ani tmpliniti

In urma modificsrilor si completarilor
survenite prin Legea nr. 288/2007 minorul
care a froplinit vérsta de 16 ani se poate
cisitori daci sunt indeplinite cumulativ
urmitoarele conditii:

- existd motive temeinice;

- existd un aviz medical;

- existd Incuviinfarea périntilor sii

ori, dupi caz, a tutorelui;

- existd  autorizarea  Directiei
generale de asistentd sociald §i protectia
copilului n a cérei razd teritoriald isi are
domiciliul.

1. Conditfia existentel unor metive
temeinice. Aceasti conditie era cerutf si
anterior adoptdrii Legii nr. 288/2007 pentru
fncuviintarea cisdtoriei minorei cu vérsta de
15 ani impliniti. In ticerea legii pot fi
considerate motive temeinice care si justifice
incheierea cHsitoriei inainte de implinirea
véarstei majoratului imprejurdri precum starea
de graviditate a viitoarei sofii, nasterea unui
copil stc.

2. Conditia existentel unui aviz
medical. Si aceastd cerintd era reglementatd
inainte de intrares in vigoare a Legii nar.
288/2007. Astfel, in baza art, 4 alin. 2 C. fam.
incuviintarea la cHsitorie era datd dach,
aldturi de motivele temeinice exista un aviz
dat de un medic oficial care trebuia si ateste
starea sinitifii femeii si capacitatea acesteia
de a intretine relatii sexuale normale®. In
actuala reglementare se cere si existe un aviz

were dead or could not express their will, art.
133 Civil Code required the grandparents’
consent preferring the grandfather and
grandmother from the father’s part and if they
missed the marriage the grandfather and
grandmother from the mother’s part had to .
consent. The misunderstanding between the
parental grandparents or in their absence,
between the maternal grandparents was
considered & consent (art. 133 par. 2 Civil
Code). If the minor did not have ascendants
for consenting his marriage the tutor’s
consent was necessary. The marriage
concluded without the consent of his father or
mother of paternal or maternal grandparents
could be cancelled (art. 164 and art. 165 Civil
Code).

Coming back to the new stipulations
of the art. 4 par. 2 Family Code the question
arises whether the marriage consent is a
parental right. We believe that the answer is
affirmative, marriage consent being an
attribute of parental protection’ at least for the
following arguments:

- on the basis of the art 105 par | in
the Family Code one of the parental rights is
to represent the minor in the civil acts until
the age of 14 and comsent to the minor’s
juridical acts with a restricted exercise ability
involving also the consent of both parents for
concluding the juridical act of marriage by
the minor turning 16;

- after the alteration and completion of
the dispositions of the art 4 in the Family
Code, this article stipulates that if there are no
parents, nor a futor for consenting to the
marriage, it is necessary a consent from the
person or authority that has been authorized
to exercise parental rights resulting that the
lawmaker considers marriage consent as a
parental right.

Because in the new regulation art. 4
par. 2 requires that there is a parents’ consent
to the marriage without making a distinction,
it results that both parents will give their
consent for their minor child’s marriage with
the age of 16, disregarding the fact that they
are from the marriage, outside the marriage or
adoption and without making a difference if
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medical, acesta urménd si fie dat de cétre
medicul de familie,

3. Conditia incuviintfirii clisftoriei
de citre pirin{ii minorului care a mphinit
varsta de 16 ani sau, dupd caz, de ciitre
tutorele acestuia.

3. 1. Persoanele abilitate sit
fncuviinteze cisdtoria minorului

a) situatia incuviingdrii cdsdtoriei
de cdtre ambii pdringi

Prevazutd si de dispozitiile altor
legislatii®, condifia incuviinfirii casitoriei
minorului nu  este pentru prima datd
reglementatd nici in dreptul romanesc. Astfel,
in sistemul Codului civil pénd la reforma din
1906 barbatul care nu tmplinise vérsta de 25
de ani si femeia care nu fmplinise vérsta de
21 de ani nu se puteau cdsitorii fard acordul
ascendentilor. Prin Legea din 135 martie 1906
aceastd deosebire intre birbat si femeie a fost
inldturatd, art. 131 C. civ. prevézénd cd
birbatul precum si femeia care nu aveau Incd
varsta de 21 de ani implinifi nu putean
incheia cisitoria fard consimtiméntul tatélui
si al mamei. Asadar pentru femeia cu vérsta
cuprins# intre 15 si 21 de ani precum si
pentru birbatul ce avea vérsta intre 18 si 21
de ani legiuitorul cerea in scopul Incheierii in
mod  valabil a  cH#sdtoriei  acesiora
consimfimantul ambilor p#rinti fird a face
vteo distinctie intre paringii casftoriti si
parintii divortati. Ca o consecinti a faptului
cii puterea pirinteascd aparfinea tatilui, art.
131 alin, 2 C. civ. prevedea ci in caz de
neintelegere intre tatd si mami (In sensul ¢
mama s-ar fi opus la incheierea césitoriei)
consimfamantul tatilui era suficient. Daci
unul dintre pirinti era mort, se gisea in
neputinta de a-si manifesta vointa (era
disparut, alienat mintal pus sub interdictie
etc.) sau dach resedinta sa era necunoscutd,
art. 132 C. civ. stabilea ca pentru lncheierea
cisitoriei era de ajuns consimtimantul
celuilalt périnte. Dacd ambii périn{i erau
morti ori se gdseau in imposibilitate de a-gi
manifesta vointa, art. 133 C. civ. cerea
consimtimantul bunicilor acordénd preferinti

they are the quality of spouses and live
normally, or they are in fact separated or
divorced and the child has been entrusted to
one of them or to third parties (relative or
family with their consent or protection
institutions). The only condition for both
parents consenting to marriage is for that
child to have his filiations for his father and
his mother established.

Another question that the Law
288/2007 does not offer and answer to is that
of knowing which is the solution enforceable
if there are misunderstandings between the
parents, meaning that one of them refuses to
express the consent for the marriage
conclusion, and if both parents refuse to give
their consent for the marriage conclusion.

Such solutions are regulated by the
dispositions included in other legislations.
Thus, for the hypothesis in which one of the
spouses refuses fo consent for the marriage
conclusion, art 148 on the French Civil Code
stipulates that in case of a misunderstanding
between the father and the mother, their
misunderstanding is considered to be a
consgent. In the French juridical literature it is
highlighted the fact that parents’ refusal to
consent to the marriage is an absolute
discretionary right, because of the attribute of
parental authority™.

Regulations on the hypothesis in
which parents ot one of them refuses to agree
their minor child’s marriage, is seen in the
Belgian Civil Code whose dispositions
establish in this sense that if the father and the
mother or one of them refuses to consent then
the court of law will decide which is able to
authorize the conclusion of marriage if it
appreciates that the refusal is abusive,
unjustified (art. 148 par. 3 and 4.), meaning,
like shown in the Belgian juridical literature,
it is contrary to the minor’s interest’’. These
stipulations are sirilar to those of the art. 13
in the Law no. 273/2004 regarding the
adoption juridical status?? according to which
adoption is for the child’s superior best
interest. We believe that for the hypothesis in
which both parents refuse to give their
consent to the marriage a future regulation
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bunicului si bunicéi dinspre tatd iar dacd
acestia lipseau la cHsdtorie trebuia si
consimtd bunicul sau bunica dinspre mama.
Neintelegerea dintre bunicii paterni sau, in
lipsa lor, dintre bunicii materni, era
consideratd consimt@mént (art. 133 alin. 2 C.
civ.). In cazul in care minorul mu avea
ascendenti care si consimtd la cis#toria sa era
necesar consimtiméntul tutorelui. Casitoria
incheiatd fird consimtimantul tatilui sau al
mamei ori al bunicilor paterni sau materni
putea fi anulaté (art, 164 si art. 165 C. civ.).

Revenind la noile prevederi ale art. 4
alin. 2 C. fam. se ridicd ntrebarea dacid
incuviinfarea la csdtorie este un drept
parintesc? Credem c¢& raspunsul este
afirmativ, Incuviintarea la casitorie fiind un
atribut al ocrotirii parintesti® cel putin pentru
urmétoarele argumente:

- In temeiul art. 105 alin, 1 din C. fam.
unul dintre drepturile parintesti este acela de
a-1 reprezenta pe minor in actele civile pani
la implinirea vérsteli de 14 ani sl de a
incuviinta actele juridice ale minorului cu
capacitate restrinsd de exercifiu care implici
si incuviintarea datd de citre parinti pentru
incheierea actului juridic al csétoriei de cétre
minorul care a Implinit 16 ani;

- in urma modificdrii si completarii
dispozitiilor art. 4 din C. fam. aliniatul 4 al
acestui articol dispune ci dacé nu existd nici
périnti, nici tutore care si poati incuviinta
cisitoria este necesard  Incuviintarea
persoanei sau a autoritifii care a fost abilitatd
sd exercite drepturile pirintesti de unde
rezultd cd legiuitorul considerd incuviintarea
cés#toriel minorului un drept périntesc.

fntrucat in noua reglementare art. 4
alin. 2 cere s# existe incuviintarea la c#sitorie
a parintilor fird a face vreo distinctie, rezultd
ci ambii périn{i urmeaz3 si-si dea acordul la
cas#itoria copilului lor minor cu vérsta de 16
ani tmpliniti, indiferent cd acestia sunt din
césitorie, din afara ciis#toriei sau din adoptie
si férd a deosebi dupd cum acegtia au calitatea
de soti si convietuiesc normal, ori sunt
separati in fapt sau sunt divortati iar copilul a
fost Incredintat unuia dintre ei sau unei terfe
persoane (rudd sau familie cu consim{@mantul

should adopt the same solution, the court of
law having to decide the marriage conclusion
by the minor turning 16 if it appreciates that
the refusal is unjustified, the marriage not
being contrary to the minor’s interests. Is
only one of the parents refuses to consent
his/her minor child’s marriage if, like we
bave previously shown, we accept that the
minor child’s marriage consent is a parental
right, because according to the art. 31 in the
Law no. 272/2004 regarding the child’s
protection and promotion® in the case of
misunderstandings between the parenis
regarding the exercise of parental rights and
obligations, the court of law, after listening to
both parents, decides for the child’s best
interest.

b) the case of marrviage consent by
one parent.

Oune parent’s consent is enough for the
marriage conclusion by their minor child with
the age of 16 in the situations stipulated by
the art. 4 par. 3 Family Code, if one of the
parents is dead or cannot express his‘her will,
respectively. These stipulations introduced
through the Law no. 288/2007 are also found
in the Project for the New Romanian Civil
Code®, and they are identical to those of the
art, 149 par. 1 in the French Civil Code.

Regarding the death of one parent,
whether we are talking about physical death
or declared death through a juridical decision,
things are clear, some mentions have to be
made concerning the second situation
stipulated by the law when it is enough the
marriage consent by just one parent, when the
other parent cannot express the will,
respectively.

The impossibility for one parent to
express the will can be due to some multiple
causes like: his/her disappearing (whether
declared through juridical decision, or a state
of fact), his/her sentence to a freedom
privative sentence or a parent’s psychical
incapacity. In this Jast case, we have to make
a distinction between the hypothesis in which
the parent suffers from a psychical illness or a
mental handicap and is under interdiction and
the hypothesis in which he is under such a
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acesteia, ori institutii de ocrotire). Singura
conditie pentru ca ambii parinti si consimitd
la cisatorie este ca respectivul copil sé aibd
stabilitd filiatia atat fatd de mama cat si fajd
de tatd.

O altd Intrebare la care Legea
288/2007 nu oferd nici un rdspuns este aceea
de a sti care este solutia aplicabild atét in
situatia in care intre parinti existd disensiuni,
tn sensul ci unul dintre el refuzd si-si
exprime acordul la incheierea césitoriei, cat
si in situatia in care ambii parinti refuzd sa
consimts la incheierea clsétoriei.

Asemenea solutii sunt reglementate
de dispozitiile continute in alte legislatii.
Astfel, pentru ipoteza in care unul dintre sofi
refuzd si consimtd la Incheierea césétoriei,
art. 148 din Codul civil francez dispune c& In
caz de dezacord fintre tatd i mami
neinfelegerea dintre ei este consideratd
consimtimant. In literatura juridica francezd
s-a subliniat ci refuzul p#rintilor de a
consimfii la casitorie este un drept absolut,
discretionar, Intrucat este vorba de un atribut
al autoritatii pérmtestl

Reglementiri privitoare la ipoteza in
care parintii sau unul dintre ei refuzd sd
incuviinteze cisitoria copilului lor minor
intalnim si in Codul civil belgian ale cérui
dispozitii stabilesc 1n acest sens ci daci tatal
si mama sau unul dintre acestia refuzd sé-si
dea consim{imantul atunci urmeazi si decida
instanta de judecati (tribunalul) care poate s
autorizeze  incheierea  casitoriei  dacd
apreciazi cd refuzul este abuziv, nejustificat
(art. 148 alin. 3 s§i 4.), adicd, asa cum s-a
aritat in literatura juridicd belgxané acesta
este contrar interesului minorului®. Aceste
prevederi sunt aseménitoare cu cele ale art.
13 din Legea nr. 273/2004 privind regimul
juridic al adoptxel conform c#rora, in mod
exceptional, instanta poate trece peste refuzul
paringilor firesti de a con51mi;1 la adoptia
copilului daci se dovedeste prin orice mijloc
de probi cd acestia refuzi in mod abuziv si
consimti la adoptie §i instanta apreciazd ci
adoptia este in interesul superior al copilului.
Credem c# pentru ipoteza in care ambii
périnti refuzi s¥-si dea acordul la césatorie ar

state but has not put under interdiction yet. In
the first case, the parent, without judgement
due to his mental illness, cannot take care of
his interests (art. 142 par 1 Family Code) and
the interests of another person so that, in such
a case, it the other parents’ consent to the
marriage is enough. In the second case, when
the parent suffering from a psychical illness
or a mental handicap is not under interdiction
the question arises whether he is able to
consent to the marriage of his minor child.
We consider that the answer is no because the
status he is in is an absolute obstacle
excluding the possibility for a valid consent
of the marriage, so that the consent given by
the other parent is enough.

¢) the case of marriage consent by the
tutor

if the parent is not under his parents’
protection or in order to protect his best
interests cannot be lefi in their care and
guardianship has been established, the tutor is
the one consenting to the minor’s marriage.
According to the art. 40 par. 1 in the Law no.
272/2004 guardianship is established if both
parents are dead unknown, declined from
their parental rights or given the penalty of
forbidding parental rights, put under
interdiction, declared juridical dead or
missing as well as in the case when adoption
ceases, the court of law decides that it is for
the child’s best interest to establish the
guardianship. Thus, in all these case, if
guardianship has been established, the tutor is
the one consenting to the minor’s marriage
conclusion.

d) the status of marriage consent by
the person or authority authorized to exercise
parental rights

In the lack of parents and tutor the
new dispositions of the art. 4 par 4 Family
Code shows that the consent of the person or
anthority authorized to exercise parental
rights is necessary, the person or institution to
which the child has been given under the
conditions of the law, respectively. Unlike the
solution regulated by our legislation the art.
150 in the French Civil Code establishes the
rule that if both parents are dead or camnot
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trebui si se adopte intr-o viitoare
reglementare aceeasi solutie, instania de
judecatd urmind si decidd 1incheierea
cisdtoriei de citre minorul care a implinit 16
ani daci apreciazd ci refuzul este nejustificat,
cisitoria  nefiind contrard  intereselor
minorului. Pentru cazul in care numai unul
dintre périnti refuzd si consimtd la cisitoria
copilului siu minor urmeazi si decidi tot
instanta de judecatd, daca, asa cum am ardtat
deja, acceptim ci incuviiniarea casitoriei
minorului este un drept périntesc, Intruclt
potrivit art. 31 alin. 3 din Legea nr. 272/2004
privind protectia §i promovarea drepturilor

copilului'® in  cazul existentei unor
neinfelegeri intre péringl cu priviee la
exercitarea  drepturilor i Indeplinirea

obligatiilor périntesti, instanta judecitoreascs,
dupd ascultarea ambilor périnti, hotiriste
potrivit interesului superior al copilului.

b) situatio incuviingdril cdsdtoriel de
cdtre un singur pdrinte.

Incuviintarea unuia dintre parinti este
suficientd pentru Incheierea cisétoriei de
citre copilul sdu minor cu vérsta de 16 ani
tmpliniti in situatiile previzute de art. 4 alin.
3 C. fam., respectiv dacd unul dintre périnti
este decedat sau se afld In imposibilitate de a-
si manifesta vointa. Aceste prevederi
introduse prin Legea nr. 288/2007 se regisesc
si in Proiectul Noului Cod Civil Roman'!, ele
fiind identice cu cele ale art. 149 alin. 1 din
Codul civil francez.

Daci in ceea ce priveste decesul unuia
dintre péringi, fie cd este vorba de moartea
fizic constatati, fie cd avem In vedere
moartea declaratd prin hotéirare
judecatoreascd, lucrurile sunt clare unele
precizéri trebuie facute In legiturd cu cea de-
a doua situatie prevazutd de lege cAnd este
suficientd incuviintarea césftoriei de citre un
singur périnte, respectiv atunci clnd celilalt
périnte se afli in imposibilitate de a-gi
manifesta vointa. Imposibilitatea unuia dintre
parinti de a-si manifesta vointa se poate
datora unor multiple cauze precum: disparitia
acestuia (fie ci a fost declarati prin hotiirdre
judecitoreascd, fie ci este numail o stare de
fapt), condamnarea lui la o pedeapsi

express their will the marriage consent will be
given by grandparents, and if there are no
grandparents by the family council.

2. Consent characters

Marriage consent by
persons is special and revocable.

a) The special character of consent
supposes that is given for the minor's
marriage to an established person®. A general
consent would not have value because it does
not answer to any of the purposes of child’s
protection that the law maker had in mind and
would be similar to a parents’ giving up to
their legal prerogatives which will be
inoperant because of rights which are not able
to transaction upon®®.

b) Consent revocable character
results from the fact that it is concomitant to
marriage. Up to the moment of marriage
conclusion the one giving the consent has the
possibility to cancel it*’. We believe that the
consent cancellation has to be subordinated to
some grounded reasons that would make the
one that has previously given consent comes
back uwpon the consent and retract it. An
unjustified withdrawal of the consent gives
the prejudiced minor regarding his moral or
material interests the right to exercise the
retraction claims damages.

authorized

3. Consent form conditions

In the lack of an express legal
stipulation regarding the form of the consent
we accept that it has to be given in writing,
through a statement from each of the parents
and submitted at the civil status service
authorized to conclude the marriage. We
propose that a future regulation should
establish the rule that consent will be given
orally by the persons called by the law to
express consent for the marriage, at the time
of its conclusion, in front of the civil status
officer who will establish the consent and will
mention it in the marriage document. In the
case this persons do not want or cannot come
in front of the civil status officer at the date
established for the marriage celebration
through a document submitted at the civil
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privativa de libertate ori incapacitdfii psihice
a acestui périnte. in acest ultim caz trebuie
facuti distinctie intre ipoteza in care pirintele
suferd de o boald psihicd ori de un handicap
mintal si este pus sub interdictie §i ipoteza in
care se giseste Intr-o astfel de stare dar nu a
fost pus sub interdictie. in primul caz,
parintele, fiind lipsit de discerndmant datoritd
bolii sale mintale, nu se poate Ingriji de
interesele sale (art. 142 alin. 1 C. fam.) si nici
de ale altei persoane astfel cd, intr-o atare
situatie este suficientd mcuvnntarea césdtorie
doar de citre celalalt parinte. in cel de-al
doilea caz, cand pirintele suferind de o boald
psihicd sau un handicap mintal nu a fost pus
sub interdictie se ridicd Intrebarea dacd el
poate consimii la cdsitoria copilului siu
minor. Considerfim ci rispunsul este negativ
intrucat starea In care se ghsegie este un
obstacol absolut care exclude posibilitatea
unei incuviintiri valabile la c#sdtorie, astfel
¢& Incuviintarea datd de celdlalt parinte este
suficients.

¢) situatia Incuviingdrii cdsdtoriei de
cdire tutore

In ipoteza in care copilul este lipsit de
ocrotirea périntilor s&l sau n vederea
protejarii intereselor sale nu poate fi lasat in
grija acestora si a fost instituitd tutela,
tutorele este cel care va incuviina cdsitoria
minorului, Potrivit art. 40 alin. 1 din Legea
nr. 272/2004 tutela se instituie dacad ambii
périnti sunt decedati, necunoscuti, dec#zuti
din exercitiul drepturilor parintesti sau li s-a
aplicat pedeapsa interzicerii drepturilor
parintesti, pusi sub interdictie, declarati
judecitoreste morti sau dispdruti precum si in
cazul in care la incetarea adoptiei instanta
judecitoreascd hotiriste ci este in interesul
copilului instituirea unei tutele. Agadar, in
toate aceste situatii, dacd a fost instituitd

tutela, tutorele este cel care va da
fncuviintarea pentru Incheierea ciisatoriei
minorului.

d) situatio Tneuviingdrii cdsdtoriei de
citre persoana sau autoritatea carve a Josi
abilitatd sd exercite drepturile pdrintesti

in lipsa paringilor si a tutorelui noile
dispozitii ale art. 4 alin. 4 din Codul familiei

status service together with the marriage
statement or until it is celebrated.

4. The penally of marriage concluded
without the muthovized persons’ consent

The minor child’s consent is a
prerogative  resulting  from  parental
protection, based on the idea of protection so
that in the lack of a minor child’s consent
cannot drawn anything but the relative nullity
of marriage, which is a protection nullity. The
relative nullity can be called by the protected
persons, the minor respectively, as well as by
persons who have the right to give their
consent to the marriage in the prescription
term of 3 years since the marriage conclusion
and can be covered through an express or
silent confirmation.

IV. The condition for obtaining the
authorization from the general direction of
social assisiance amnd child protection
where he has the residence

In compliance with the stipulations of
the art. 2 and art. 3 in the Government
Decision no. 1434/2004 regarding the
attributions and framework regulations of the
General direction of social assistance and
child protection, this is the public institution,
with juridical personality, being subordinated
to the District Council, the local council of
Bucharest municipality, respectively for
achieving the social assistance measures at
the district level, local level of the Bucharest
districts in the field of protecting the child,
family, alone persons, old persons,
handicapped persons as well as any persons
in need.

Because when it bas regulated
authorized persons to consent to the marriage,
the lawmaker has taken into consideration all
the forms of minor child’s protection in the
familial environment through parents (natural
or adoptive) as well as alternative protection
through guardianship and through special
protection  measures  (placement and
emergency placement), we consider that the
legal lawmaker, exercising parental rights,
including that of consenting the minor child’s
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aratdi ci este necesard Incuviinfarea persoanei
sau a autorititii care a fost abilitatd si
exercite drepturile périntesti, respectiv
persoana sau institutia ciireia copilul i-a fost
plasat in conditiile legii. Spre deosebire de
solutia reglementatd de legislatia noastrd, art.
150 din Codul civil francez stabileste regula
cd dacd ambii périnfi sunt decedati sau In
imposibilitate de a-si manifesta vointa
consimtdméntul la cHsitorie va fi dat de
bunici, iar daci nici bunici nu existd de citre
consiliul de familie.

3.2. Caracierele incuviingdrii

fncuviintarea casatoriei de catre
persoanele  abilitate  este  speciald i
revocabild.

a) Caracterul special al ncuviintlirii
presupune ca aceasta si fie datd pentru
cisitoria minorului  cu o  persoand
determinati'®. O Incuviintare generald nu ar
avea nici o valoare Intrucét nu ar rispunde la
niciunul dintre scopurile de protectie a
copilului pe care legivitorul si le-a propus si
ar echivala cu o renuntare a périntilor la
prerogativa lor legald, care ar fi insi
inoperantd, intrucét este vorba de drepturi
asupra carora nu se poate tranzactiona”.

b) Caracterul revocabil al
Incuviintirli decurge din faptul ¢ ea este
concomitentd césftoriei. Pand la momentul
incheierii cdsitoriei cel ce a dat incuviintarea
are posibilitatea de a o retrage'®. Credem ci
retragerea incuviintirii trebuie subordonati
existentei unor motive temeinice care si-1
determine pe cel care si-a dat anterior acordul
s& revind asupra Incuviintirii, retractdnd-o. O
retragere nejustificatd a Incuviingdrii 1l
indreptifeste pe minorul prejudiciat i
interesele sale morale sau materiale prin
exercitarea retractirii de a pretinde daune-
interese.

3.3
fncuviingdrii

fn lipsa unei prevederi legale exprese
in privinta formei pe care trebuic si o
imbrace incuviintarea acceptim c# aceasta
trebuie datd 1n scris, printr-o declaratie pe

Condigiile de jformid ale

marriage, taking into consideration mainly his
superior interest, being able to appreciate on
his own without any other authorization if the
minor child’s interests are damaged by the
marriage conclusion. We still accept that the
reason for establishing this condition was that
of assuring a double protection to the minor
child’s interests. But, taking into
consideration the fact that the minor’s
protection matter the Family Code includes
stipulations®® where the idea results that the
minor with a restricted exercise ability can
concluded juridical acts with the previous
consent from parents and guardianship
authority would have been that lawmaker
remained faithful for a certain solution and
regulate the competence of tutor authority to
authorize the conclusion of marriage for the
minor turning 16,

If both spouses are minor, each of
them will come at the civil status serviee
authorized to conclude the marriage, the
authorization of the General direction of
social assistance and child protection at his
residence.

In the case of a refusal from the
General direction of social assistance and
child protection to authorize the marriage
conclusion we believe that the minor can
come in front of the court of law which will
rule taking into consideration his best interest.

We consider that in the case of
marriage conclusion without the authorization
of the guardianship authority the penalty is
also relative nullity, enforcing the rules
mentioned for the hypothesis in the consent is
mission from the parents or tutor or the
authorized person or authority authorized to
exercise parental rights.
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care fiecare dintre pirinii o completeazi si o
depune la serviciul de stare civild competent
s Incheie cisitoria. Propunem insd ca intr-o
viitoare reglementare s se instituie regula ci
fncuviintarea urmeazd a fi datd verbal de
citre persoanele chemate de lege sd-si
exprime acordul la cdsatorie, la momentul
incheierii acesteia, in fata ofiferuiui de stare
civili competent care va  constata
fncuviintarea si va face mentiune despre
aceasta in actul de casatorie. In cazul in care
aceste persoane nu ar dori sau nu ar putea sa
se prezinte in fata ofiterului de stare civild la
data stabiliti pentru celebrarea cdsitoriei dar
totusi nu s-ar opune Incheierii césitoriei, ele
ar da incuviintarea la cHsitorie printr-un
inscris depus la serviciul de stare civild
competent odatd cu declaratia de c#sétorie
sau cel mai thrziu pind la momentui
celebririi acesteia.

3.4. Sancpiunea cisdtoriei incheiate
Gird incuviingarea persoanelor abilitate

neuviingarea  clisitoriel  minorului
reprezinti o prerogativd decurgind din
ocrotirea pirinteascd, intemeiaté pe ideea de
protectie a acestuia astfel ci lipsa
fncuviingirii casdtoriel minorului nu poate
atrage decat nulitatea relativd a casdtoriei,
care este o nulitate de protectie. Nulitatea
relativi poate fi invocatd de persocana
ocrotits, respectiv minorul, precum si de
persoanele indreptitite si-gi dea acordul la
ciisitorie in termenul de prescriptie de 3 ani
de la inchelerera cdsdtorie gi poate fi
acoperitd prin confirmare expresa sau tacits.

4. Conditia obtinerii autorizéizii din
partea directiel gemerale de asistentd
sociald si protectia copilului in a céivei razi
teritoriald igi are domiciliul.

in conformitate cu prevederile art. 2 i
art. 3 din Hotirdrea Guvernului nr.
1434/2004 privind atributiile si regulamentul
cadru al Directiei generale de asistentd
socialy si proteciia copilului, aceasta este
institutia publicd, cu personalitate juridicd,
infiintati 1n subordinea Consiliului Judetean,
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respectiv a consiliului local al sectorului
municipiului Bucuresti, In vederea realizirii
la nivel judetean, respectiv la nivelul local al
sectoarelor  municipiului  Bucuregti a
mésurilor de asisten{i sociald In domeniul
protectiei copilului, familiei, persoanelor
singure, persoanelor vérstnice, persoanelor cu
handicap, precum si a oric#iror persoane aflate
in nevoie.

fntrucat atunci cénd a reglementat
persoanele abilitate s incuviinteze ciisitoria
legiuitorul a avut In vedere toate formele de
ocrotire a minorului respectiv protectie in
mediul familial prin périnti (naturali sau
adoptivi) precum §i protectie alternativi prin
tuteld si prin mésurile de protectie speciald
(plasament si plasament 1n regim de urgent),
considerdm c¢d ocrotitorul legal, exercitind
drepturile périntesti, inclusiv pe cel de a
fncuviinta cisétoria minorului, {innd seama
cu prioritate de interesul superior al acestuia,
putea si aprecieze si singur, fird a avea
nevoie de nicio alt autorizare dacd interesele
minorului ar fi lezate prin Incheierea
cishtoriel, Accept¥m totusi cd ragiunea
instituirii acestel conditii a fost aceia de a
asigura o dubld protectie interesclor
minorului. Avand insg in vedere faptul ¢ in
materia ocrotirii minorului Codul familiei
contine prevederi’® din care se desprinde
ideea cd minorul cu capacitate restrinsd de
exercitiu poate Incheia anumite acte juridice
cu prealabila ncuviinfare a périntilor si a
autoritdtii tutelare indicat ar fi fost ca
leginitorul si rdmind consecvent unei atari
solutii si s reglementeze competenta
autoritdtii tutelare de a autoriza incheierea
césdtoriei minorului care a Tmplinit varsta de
16 ani.

Dacd ambii soti sunt minori, fiecare
va prezenta la serviciul de stare civild
competent si ncheie césitoria, autorizarea
Directiei generale de asitentd sociald si
protectia copilului de la domiciliul siu.

In cazul unui refuz din partea
Directiei generale de asistenti sociald si
protectia copilului de a autoriza incheierea
cisitoriei credem ci minorul se poate adresa
instantei  judecitoresti competente care
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urmeazi si hotdrascd findnd seama de
interesul acestuia.

Considerdam ci in situatia Incheierii
casitoriei fard autorizarea autoritditii tutelare
sanctiunea care intervine este tot nulitatea
relativd, fiind aplicabile regulile precizate
pentru ipoteza In care lipseste incuviintarea la
cisitoria a parintilor sau dupd caz, a tutorelui
ori a persoanei sau a autoritatii care a fost
abilitats si exercite drepturile parintesti.

! Publicat in B. OF. nr. § din 30 {anuarie 1954,
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