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Abstract: Actul administrativ
fiscal, ca formi principald a activititii structurilor
administratiei financiare poate fi desfiintat sau
modificat in una din urm#toarele situatii:
indreptarea erorilor materiale; constatarea nulitifii
actului administrativ-fiscal; daci se dovedesgte cid
titularul dreptului de proprietate asupra bunului
sau valorii supuse impozitdril este altd persoand
decat cea indicatd prin actul administrativ-fiscal;
desfiintarea sau modificarea deciziei de impunere,
sub rezerva verifichrii ulterioare; anularea sau
indreptarea actului de executare ori a titlului
executoriu contestat, ca urmare a solutionirii de
catre instanfa judec#foreasci a contestatiei la
executarea silitd; desfiintarea totald sau partiald a
actului  administrativ-atacat, ca urmare a
solution#irii de citre organul fiscal competent a
contestatiei formulate

Actul administrativ a fost definit de
citre profesorul Emil Bélan ca fiind ,,0
manifestare de voinfi ficutd In scopul
nagterii,  modificdrii  sau  stingerii
raporturilor juridice, a cérei realizare este
garantatd prin forta de constringere a
statului”’,

Actul administrativ-fiscal este o
specie a actului administrativ.

Plecind de la definitia datd de
profesorul Emil Bilan actului
administrativ, putem defini §i actul
administrativ-fiscal ca fiind o manifestare
de vointd fdcutd 1n scopul nagterii,
modificdrii sau  stingerii  raporturilor
juridice fiscale a cHrei realizare este
garantatd prin forta de constringere a
statului.

Codul de procedurda  fiscald
definegte actul administrativ fiscal ca fiind
actul emis de organul fiscal competent in
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Abstract: The fiscal administrative deed
as the main form of activity of the financial
administration structures will be modified or
eradicated in the following situations: material
miscarriage, ascertaining the nullity of the fiscal
administrative deed, . if it is proved the property
right titular of the on the good or value under
taxation is another person than indicated in the
fiscal administrative act, abolition or modification
the assessment decision under the reserve of a
subsequent verification, cancellation or correction
the execution deed or the title executor contested,
pursuant to resolving of the instance the litigation
of forced execution, partial or total abolition of the
impugned administrative act or the title executor
pursuant to solving the litigation by the fiscal
organ.

The professor Emil Balan defined
the administrative deed as “a manifestation
of will made on purpose of parturition,
modification or extinction the juridical
rapports whose realization is assured by
the constraint force of the estate”'’.

The fiscal administrative is a
species of the administrative deed.

Coming away from the prof. Emil
Balan administrative act definition we can
also define the fiscal administrative deed
as a manifestation of will made on purpose
of parturition, modification or extinction
the fiscal rights and obligations.

The fiscal administrative deeds
emanates from the fiscal institutions,
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aplicarea legislatiel privind stabilirea,
modificarea sau stingerea drepturilor si
obligatiilor fiscale.

Actul administrativ fiscal emand de
la organul fiscal, adicd de la autoritdti
administrative  care  aparfin  puterii
executive,

Actul administrativ fiscal reprezint3
forma principald a activitatii structurilor
administratiei financiare, o form# pe care
faptul juridic fiscal, ca izvor al raportului
juridic de drept fiscal, poate s# o prezinte.

Actul fiscal este reglementat de
normele juridice fiscale ce apartin
dreptului public, avand caracter
administrativ. Normele juridice fiscale,
privesc  stabilirea, modificarea sau
stingerea drepturilor 5i obligatiilor fiscale.

in ceea ce priveste natura juridicd a
actului administrativ fiscal, literatura de
specialitate s-a exprimat in sensul cd
acesta este un act administrativ de
autoritate’,

Actul administrativ reprezintd genul
proxim, iar actul administrativ-fiscal
reprezintd diferenta specifici.

Actul administrativ-fiscal poate fi
desfiintat sau modificat in conditiile
Codului de procedurs fiscali’.

Normele metodologice de aplicare a
0. G. nr. 92/2003 privind Codul de
procedurd fiscald, prevad la punctul 46. 1
situatiile in care se modificd sau se
desfiinjeazi actele administrative fiscale.
Astfel, actul administrativ-fiscal poate fi
desfiinfat sau modificat in wuna din
urméitoarele situatii:

1.- indreptarea erorilor materiale;

Art. 48 din Codul de procedurd
fiscald, republicat, prevede c& organul
fiscal poate indrepta erorile materiale din
cuprinsul actului administrativ fiscal, din
oficiu sau la cererea contribuabilului.
Actul administrativ fiscal va fi comunicat
contribuabilului,

Indreptarea erorilor materiale este
previzutd si In Codul de procedurd civild
la Sectiunea VI: Indreptarea, limurirea si
completarea hotérarii.

which means administrative authorities,
pertaining the executive power.

The fiscal administrative deed
represents the main form of activity of the
financial administration structures, which
the fiscal juridical fact can present as the
source of the juridical rapports of fiscal
law.

As regards the juridical nature of
the fiscal adminisirative deed, the specialty
literature uttered that is an administrative
deed of authority'!.

The administrative deed represents
the proximate gender and the fiscal
administrative deed represents the peculiar
inequality. ‘

The fiscal administrative deed can
be extinct or modified under the Fiscal

. s 12
proceeding Code conditions ™.

The methodological norms for
application the G.0. 10.92/2003 regarding
the Fiscal Proceeding Code sets up on the
item 46.1 the situation of modification or
extinction the fiscal administrative deeds.
Thus, the fiscal administrative deed will be
modified or eradicated in the following
situations:

1. material miscarriage

Art.48 from the Fiscal proceeding code,
reissued, purview the fiscal organ can
correct the material miscarriages from the
inclusion of the fiscal administrative deed,
ex officic or on the contributor request.

Correction of material miscarriages are
also previewed in the Civil proceeding

Code om Section VI. Correction,
Interpretation and  Completion  the
decision.

Thus, in conformity with the disposals
of art.281 in the Civil Proceeding Code
elisions or miscarriages regarding the
name, capacity and parts asseverates as
well as other material miscarriages from
decisions or conclusions can be corrected
ex officio or on request. The court gives a
verdict by a conclusion given in the
council chamber. The parts will be
summoned only if the court considers it is
necessary o give some interpretations. In
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Astfel, conform dispozitiilor art.
281 din Codul de proceduri civili erorile
sau omisiunile cu privire la numele,
calitatea si sustinerile pdrtilor sau cele de
calcul, precum si orice alte erori materiale
din hotdrari sau incheieri pot fi indreptate
din oficiu sau la cerere. Instanfa se
pronuntd prin incheiere datd in camera de
consiliu. Partile vor fi citate numai daci
instanta socoteste ci este necesar si dea
anumite ldmuriri. In cazul hotararilor,
indreptarea se va face in ambele exemplare
ale hotdrarii

Erorile materiale reprezint
greselile sau omisiunile cu privire la
numele, calitatea si sustinerile pértilor din
raportul juridic fiscal sau cele de calcul ori
altele asemenea. Aceste erori nu pot privi
fondul actului, respectiv existenta sau
inexistenta obligatiilor fiscale stabilite prin
actul administrativ fiscal®.

Dacid indreptarea erorii materiale se
face prin addugiri sau stersituri operate in
cuprinsul  actului  administrativ-fiscal,
acestea vor fi semnate si stampilate de
organul fiscal, in caz contrar nefiind luate
in considerare. Indreptarea erorii materiale
va fi operati pe toate exemplarele originale
ale actului administrativ fiscal. Dupi
efectuarea Indreptdrii erorii materiale,
organul fiscal are obligatia de a comunica
contribuabilului sau oricdrel persoane
interesate, de indati, operatiunea efectuats.

In cazul in care indreptarea erorii
materiale nu se poate efectua direct pe
actul administrativ fiscal, se emite un nou
act administrativ fiscal care, de asemenea
va fi comunicat contribuabilului.

2.- constatarea nulitdgii
administrativ-fiscal;

In ceea ce priveste nulitatea actului
administrativ fiscal, art. 46 din Codul de
procedurd fiscald face referire la aceastd
institutie. Astfel, lipsa unuia dintre
elementele actului administrativ-fiscal
referitoare la numele, prenumele si
calitatea  persoanei  imputernicite a
organului fiscal, numele si prenumele ori
denumirea contribuabilului, a obiectului

actului

the decisions case, the correction is made
in both the original copies of the decision.
The material miscarriages represent the
mistakes or elisions regarding the name,
capacity or parts asseverates in the fiscal
juridical rapport or those of miscalculation
or others. This errors are not referring to

the deed background respective the
existence or inexistence the fiscal
obligations established in the fiscal

administrative deed'>.

If the correction of the fiscal deed is
made by addendum or erasures made into
the content of the fiscal administrative act,
these will be signed and stamped by the
fiscal organ, contrary they will not be take
into  consideration. The miscarriage
correction will be operated in all the
original copies of the fiscal administrative
ace. After the correction, the fiscal organ
has the obligation to communicate the
contributor or any interested person
immediately the prosecuted operation.

In case the miscarriage correction
cannot be made directly on the fiscal
administrative act a new one is issued,
which will be, also communicate to the
contributor,

2. ascertaining the nullity of the fiscal

administrative deed

As regarding the nullity of the fiscal
administrative act, art.46 of The Fiscal
Proceeding Code make report on this
institution. Thus, the lack of one of the
fiscal administrative act elements referring
on name, surpame, capacity of the
empowered fiscal organ person, the
contributor name and surname, the object
of the fiscal administrative act or the
signature of the empowered fiscal organ
person, entails the nullity of this act.

There is an exception namely the fiscal
administrative act issued through the
informatics’ means which is valid even
without the signature of the empowered
persons of the fiscal organ and the stamp
of the issuing institution if fulfill the legal
requirements applicable in the matter.

The fiscal procedure Code neither does

Annals of the ,,Constantin Brincusi” University of Térgu Jin, Series Letters and Soeial Sciences, No, 1/2008

147




Analele Universitiitii “Constantin Brincusi” din Targu Jiu, Seria Litere gi Stiinte Sociale, Nr. 1/2008

actului  administrativ  fiscal san a
semndturii persoanei imputernicite a
organului fiscal, atrage nulitatea acestuia.

Existi si o exceptie, si anume in
cazul actului administrativ fiscal emis prin
intermediul mijloacelor informatice care
este valabil i In cazul in care nu poartd
semnatura persoanelor imputernicite ale
organului fiscal, potrivit legii, §i stampila
organului emitent, dacd indeplinegte
cerintele legale aplicabile in materie.

Codul de procedurd fiscald nu
prevede felul nulitdtii, dar din modul cum
este reglementatd, nu poate fi vorba decét
de nulitate absolutd, aceasta putdnd fi
invocatd si din oficiu de instanid sau de
procuror.

In literatura de specialitate s-a pus
problema sanctiunii in ceea ce priveste
lipsa celorlalte elemente obligatorii ale
actelor administrative fiscale. S-a susfinut
ca nefiind previzutd expres de lege,

sanctiunea  este  nulitatea  relativd
conditionatd de  vitimarea  produsd
contribuabilului’,

3.- dacd se dovedeste cii titularul
dreptului de proprietate asupra bunului
sau valorii supuse impozitdrii este altd
persoand decdt cea indicatd prin actul

administrativ-fiscal;
4.~ desfiintarea sau wmodificarea
deciziei de impunere, sub rezerva

verificdrii ulterioare;

Cuantumul obligatiilor fiscale se
stabileste sub rezerva verificirii ulterioare,

Decizia de im punere sub rezerva
verificirii ulterioare poate fi desfiintats
sau modificatd, din initiativa organului
fiscal sau la solicitarea contribuabilului, pe
baza  constatirilor  organului  fiscal
competent.

5.- anularea sau indreptarea actului
de executare ori a titlului executoriu
contestat, ca urmare a solutiondrii de
cditre instanta Judecdtoreascd a
contestatiei la executarea silitd,

Contestatia la executarea silitd a
fost definitd in literatura de specialitate6 ca
fiind plangerea specificd executdrii silite

nor stipulated the type of nullity, but on
the way it is regulated can be only the
absolute nullity and the court or the
prosecutor even ex officio can invoke this.

In the specialty literature, there is the
matter of sanction as regarding the lack of
the others compulsory elements of the
fiscal administrative deeds. On sustained,
as it is not express stipulated the law the
sanction produce the relative nullity
conditioned by the damage to the
contributor',

3. if it is proved the property right
titular of the on the good or value under
taxation is another person than indicated in
the fiscal administrative act.

4, abolition or modification the
assessment decision under the reserve of a
subsequent verification.

The quantum of fiscal obligations is
established under the reserve of a
subsequent verification.

The assessment decision under the
reserve of a subsequent verification can be
extinct or modified on the initiative of the
fiscal organ or on the contributor request
on the strength of the ascertainments of the
fiscal competent organ.

5. Cancellation or correction the
execution deed or the title executor
contested, pursuant to resolving of the
instance the litigation of forced execution.

The litigation on forced execution is
defined into the specialty literature'” as the
specific complaint forced execution
wherewith is obtained in court cancellation
or correction for some execution acts or,
sometimes, even the annihilation the
executor effect of the title executor.

This litigation is regulated by the
disposals of art.172-174 of Fiscal
Procedure Code, reissued as being
litigation to a special execution'® because
besides the general rules of the executing
litigation stipulated in art.399-404 in the
Civil Procedure Code there are also
applied some special rules contained into
the Fiscal procedure Code'”.

Object of litigation to the forced
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prin care se obtine, in fata instantei de
judecats, , anularea sau Indreptarea unor
acte de executare sau, uneori, chiar si
anihilarea efectului executoriu al unui titlu
executoriu.

Aceastd contestatie la executare
silitd este reglementatd de dispozitiile art.
172-174 din Codul de procedurd fiscald,
republicat fiind o contestatie la executare
speciald’ deoarece pe lingi regulile
generale ale contestatiei la executare
cuprinse in art. 399-404 din Codul de
procedurd civild se aplicd o serie de reguli
speciale cuprinse in Codul de procedurd
fiscals®,

Obiect al contestatiei la executarea
silitd poate fi un act de execuiare efectuat
cu Incdlcarea dispozitiilor Codului de
procedurd fiscald de cltre organele de
executare, precum si refuzul organelor de
executare de a Indeplini un act de
executare in conditiile legii.

in cazul admiterii contestatiei la
executare, instanfa, dupd caz, poate
dispune anularea actului de executare
contestat sau indreptarea acestuia, anularea
si incetarea executdrii insegi, anulares sau
ldmurirea titlului executori ori efectuarea
actului de executare a cérui indeplinire a
fost refuzats’. Astfel, in cazul anulirii
actului de executare ori a titlului
executoriu contestat are loc desfiintarea
actului administrativ fiscal respectiv, iar in
cazul indreptdrii actului de executare ori a
titlului executoriu are loc modificarea
actului administrativ fiscal respectiv.

6.- desfiintarea totald sau parfiald
a actului administrativ-atacat, ca urmare a
solutiondrii de cdtre organul fiscal
competent a contestatiei formulate.

Persoana care se considerd lezatd in
drepturile sale recunoscute de lege printr-
un act administrativ fiscal sau prin lipsa
acestuia poate si faci contestatie fiscali,
potrivit Codului de procedurd fiscald, iar
mai apoi actiune in justitie.

Astfel, atacarea actelor
administrative fiscale si a titlurilor de
creantd se poate face pe doud céi:

execution can be an execution act
accomplished with the violation of the
statute book of civil procedure disposals.

In the case of the acknowledgement
litigation to execution instance ca dispose
the cancellation of the papers of execution
contested or this redress, the cancellation
or cessation the execution itself,
cancellation or explanation the title
executor or effectuation the executor act
whose accomplishing were refused®,

In case of cancellation, the execution or
the contested title executor the abolition of
the fiscal administrative act is in progress
and in case of correction of the execution
act, either the title executor is in progress
the modification of the respective
administrative act.

6. partial or total abolition of the
impugned administrative act or the title
executor pursuant to solving the litigation
by the fiscal organ.

Which person is considered injured in
his rights recognized by the law in an
administrative act or by the lack of this act
can do fiscal litigation, as the Fiscal
procedure Code stipulates and else than act
in Justice.

Thus, the impugning the fiscal
administrative acts and the titles of book
debt can be done on two ways:

-litigation (the administrative way of
attack) submitted under the Fiscal
procedure Code conditions;

-lawsuit, based on the laws regarding
the contentious.

The fiscal administrative acts cannot be
disputed in contentious without the
accomplishment the precursory
administrative procedure.

Consentaneous to art 205, alin. 1 in the
Fiscal Procedure Code, against the debt as
well as against the fiscal administrative
acts can be formulated fiscal litigation
according to the law. The litigation is an
administrative mean of attack and does not
removes the title to action of whoever is
considering hurt in his rights by a fiscal
administrative act or by the lack of it into

Annals of the ,,Constantin Brincugi” University of TArgu Jin, Series Letters and Social Sciences, No. 1/2008

149




Analele Universitatii “Constantin Brincugi” din Targu Jin, Seria Litere gi $tiinte Sociale, Nr. 1/2008

- contestafie (calea administrativi
de atac), depusd In conditiile Codului de
procedurd fiscald;

- actiunea in justifie, in baza
prevederilor legii privind contenciosul
administrativ.

Actele administrative fiscale nu pot
fi atacate la instanta de contencios
administrativ f#rd Indeplinirea procedurii
administrative prealabile.

Potrivit art. 205, alin 1 din Codul de
procedurd fiscald, impotriva titlului de
creanti, precum gi impotriva actelor
administrative fiscale se poate formula
contestatie potrivit legii. Contestatia este o
cale administrativd de atac si nu inliturd
dreptul la actiune al celui care se considerd
lezat in drepturile sale printr-un act
administrativ fiscal sau prin lipsa acestuia,
la instanta judecdtoreascd de contencios
administrativ competents.

in situatia admiterii contestatiei, se
decide, dupi caz, anularea sau desfiintarea
totald sau partiald a actului atacat.

Dacid prin decizie se desfiinfeazi
total sau parfial actul administrativ fiscal

atacat se va incheia wun nou act
administrativ fiscal care va avea in vedere
strict considerentele deciziei de
solutionare.
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