Analele Universitatil “Constantin Brincusi” din Térgu Jiu, Seria Litere gi Stiinte Seciale, Nr. 1/2008

Dreptul la libera circulatie
a lucritorilor in statele membre

ale Uniunii Europene

Lect, univ, drd. LAURA
MAGDALENA TROCAN,
Facultatea de Stiinte Juridice,
Universitatea ,,Constantin

Bréancusi”Tg-Jiu
Abstract:

Libera circulatie a persoanelor derivd din
prevederile legate de cetifenia europeand prin care toti
cetitenii europeni au dreptul s& circule §i si locuiased
liber pe teritoriul statelor membre. Tratatul de la
Amsterdarmn @ marcat un pas important prin
implementarea prevederilor Acordului Schengen la
nivelul institutiffor comunitare §i prin stabilirea unei
arli de libertate, securitate gi justifie far# verificari ale
persoanelor la  granitele intracomunitare. Tnsa,
probabil, c¢i realizarea unei efective libertatii de
circulatie a lucratorilor se va produce in momentul in
care toate statele membre ale Uniunii Europene vor
infelege si dea expresie In mod real i necondifionat
acesteia.

1. Libera circulatie a lucritorilor in statele
membre ale Uniunii Europene -
consideratii generale

Dupd mai bine de cinci decenii de
integrare europeand, prin tratate, negocieri,
adaptari, In Uniunea Europeani de astiizi
exists, fard indoiald, multe reusite. Existd
libera circulatie (mérfuri, persoanele, servicii,
capitaluri), existd o serie de politici comune
(agriculturd, mediu, transporturi efc), existd
institutii comunitare, drept comunitar, buget
comunitar, ins# pand la aceste reusite au fost
dispute de anvergurd, au fost ratiiri, au existat
momente in care cu greu se putea ?revedea
traiectoria  procesului comunitar’. S-au
realizat foarte multe, dar mai sunt multe de
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Abstract:

Free movement of persons derives from
provisions connected to European citizenship through
which all European citizens have the right to circulate
and to live free on the territory of member states.
Treaty from Amsterdam marked an important step
through the implementation of the provisions of the
Schengen Agreement at the level of communitarian
institutions and by establishing a freedom, security and
law ares, without verifications of the persons at intra
communitarian borders. But, probably, realization of an
effective freedom of movement of the workers will be
realized in the moment when all member states of the
European Union will understand to give expression ina
real manner and unconditioned to it.

L Free movement of workers in
member states of the European Ugion -
general considerations

If more than five decades of European
integration, through traditions, negotiations,
adaption, in the European Union of today
there exists, without any doubt, many
successes. There is free movement (goods,
persons, services, capitals), there is a series of
comimon politics (agriculture, environment,
transports, etc), there are communitarian
Institutions, communitarian law,
communitarian budget, but until these
successes have been far-reaching disputes,
failure, there were moments in which, hardly
could be seen the ftrajectory of the
communitarian process'’. There have been
realized lots of things, but are much more to
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fiicut. Si probabil, cea mai mare provocare
pentru Uniunea Europeand va fi aceea de a
sti cum si facd fatd incertitudinilor viitoare.
Iar intre aceste necunoscute se detaseazd
politica economici si sociald, al cirei scop
final consti in promovarea unui nivel decent
al calitatii vietii pentru toti membrii Uniunii
Europene. lar In acest context principalele
sarcini ale politicii sociale europene descrise
de art. 136 al Tratatului de la Maastricht sunt:
Comunitatea (UE) si statele membre...
trebuie si aibd ca obiective promovarea
ocupdrii fortei de rmuncd, Imbunititirea
conditiilor de viatd ale muncitorilor, astfel
incét si fie posibild armonizarea lor in timp
ce se meniine protectia sociald adecvatd,
dialogul dintre management §i muncé,
dezvoltarea resurselor umane in directia unei
durabile, puternice ocupiri a fortei de munci
si combaterea excluziunii™,

Problematica liberel circulagii a
lucritorilor, ce constituie una din libertagile
fundamentale ale pietei comune europene’, a
fost pusd in discutie incd din Tratatul de la
Roma, care aducea in discutie unele aspecte
sociale legate de egalitatea de remunerare i
de tratament, armonizarea conditiilor de
munci si de viafs, garanfii de securitate
sociald urménd ca in anii 70 si fie adoptate
unele norme in aceasts directie’. Astfel,
potrivit art. 48, para. 1 CE s-a previizut ci
libera circulatie a lucrétorilor si fie realizatd
fn cadrul Comunitdfii pand cel tirziu la
sfirsitul  perioadei de tranzitie, fapt
materializat prin adoptarea Regulamentului
WNr. 1612/68 al Consiliului, din 5 octombrie
1968, privind libertatea de circulatie pentru
lucritori in cadrul Comunitdtii si prin
Directiva Nr. 68/360 din 15 octombrie 1968
a Consiliului privind abolirea restrictiilor
asupra circulatiel §i rezidentei in cadrul
Comunititii pentru lucrdtorii din statele
membre si familiile lor. Politica sociald va
retine atenfia si Actului Unic European,
urméand ca la 9 decembrie 1989 Consiliul
European intrunit la Strasbourg si adopte
Caria europeand a drepturilor sociale
fundamentale ale muncitorilor. De asemenea,
si Tratatul de la Maastricht contine o politicd

be done. And, probably, the biggest challenge
for European Union will be that of knowing
how to face future uncertainty. And between
these unknown things will be detached the
economic and social politics, whose final
purpose resides in promotion of a decent level
of life quantity for all members of European
Union, And, in this context, the main
obligations of the European social politics
described in art. 136 of the Treaty from
Maastricht are: “Community (UE) and
member states....must have as objectives the
promotion of occupation of the working force,
improvement of life conditions of the
workers, so that it can be possible their
harmonization meanwhile will be maintained
adequate social protection, the dialogue
between management and work, development
of human resources in the direction of a
durable, powerful occupation of the working
force by fighting against exclusion™®,

The problems of free movement of
workers, which is one of the main freedoms
of the FEuropean common markets’, was
discussed from the Treaty of Rome, which
brought into discussion some social aspects in
connection with remuneration and treatment
equality, harmonization of working and life
conditions, guaranties of social security and in
the “70s will be adopted some norms in this
direction”® So, according to art. 48, par. 1,
was foreseen free movement of workers to be
realized as part of Communities until at latest
the end of transitions period, thing
materialized by adopting Regulation no.
1612/68 of the Board, from 5 October 1968,
regarding freedom of movement for workers
as part of Community through Directive No.
68/360 from 15 October 1968 of the Board
regarding the abolition of restrictions on
movement and residence as part of
Community for workers in member states and
their family. The social politics will draw
attention on Unique European Document, and
at 9 December 1989, the European Council
gathered at Strasbourg will adopt the
European Charter of the main social rights of
workers. Also, Treaty from Maastricht
contains a social politics in the two protocols
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sociald in cele doudl protocoale ce il Insotesc,
unul semnat de toate statele membre de
atunci, iar celdlalt doar de 11(guvernul de la
Londra opundndu-se)’. La toate acestea se
adaugd gi dispozitiile Tratatul de la
Amsterdam unde In art. 39 (fostul art 48 CE)
se aratd cid libertatea de circulatie a

lucrdtorilor este garantatd 1n  cadrul
Comunititii. Un alt document care a

consacrat libertatea de circulatie in cadrul
Uniunii Buropene este si Directiva
Parlamentului gi Consiliului Nr. 2004/38 din
29 aprilie 2004 prin care s-a reglementat
dreptul cetiifenilor Uniunii europene si al
membrilor lor de familie de a circula si a
sedea in mod liber pe teritoriile statelor
membre, abrogindu-se directivele Nr.
68/360, 72/194, 73/148, 75/34, 75/35,
90/364, 90/365 si 93/96.

II. Continutul libertfitii de circulatie a
Inerdtorilor in Uniunea Europeani

Libera circulatie implici eliminarea
oricirei discrimindri pe motiv de cetiitenie
intre lucrdtorii statelor membre, In ceea ce
priveste incadrarea in muncs, remunerarea si
celelalte conditii de munca®.

Agadar libera circulatie a lucritorilor
este un drept fundamental care permite
cetitenilor unui stat membu al Uniunii
Europene s& munceascd intr-un alt stat
membru al Uniunii Europene In aceleasi
condifii ca g§i cetifenii statului membru
gazdd, tofi cetitenii Uniunii Europene avand
dreptul de a exercita o activitate profesionali
intr-un alt Stat membru in aceleasi conditii
care se aplicd cetditenilor statului respectiv,
fiind interzis s& se solicite permis de munci
pentru cetitenii Uniunii Europene’. Pentru
anumite State membre care au aderat la
Uniune in 2 mai 2004, aplicarea egalitiitii de
tratament in ceea ce priveste accesul la locul
de muncd face obiectul unei perioade de
tranzitie. Dispozitiile tranzitorii in Tratatele
de Aderare din 16 Aprilie 2003 privind
aderarea Republicii Cehe, Estoniei, Ciprului,
Letoniei, Lituaniei, Ungariei, Maltei,
Poloniei, Sloveniei si Slovaciei, si din 25
aprilie 2005 privind aderarea Bulgariei si

that accompany them, one signed by all
member states from that moment, and the
other of only 11 (government from London
was opposing)’. At all these will be
added disposals of Treaty from Amsterdam
where, in art. 39 (former art. 48 CE) it is
shown that the freedom of movement of
workers is guaranteed as part of the
Commumity. Another document which
devoted the movement freedom as part of the
European Union is the Directive of
Parliament and Board no. 2004/38 from 29
April 2004 through which was settled the
right of citizens of the European Union and of
their family members to circulate and to stay,
in freedom, on the territories of the member
states, being abrogated the directives No.
68/360, 72/194, 73/148, 75/34, 75/35, 90/364,
90/365 and 93/96.

11. Content of freedom of movement
of workers in European Union

Free  movement involves the
elimination of any discrimination on reason of
citizenship between workers of member
states, in which concerns employment in
work, remuneration and other work
conditions®.

So, free movement of workers is a
fundamental right which allows the citizens of
a member’s state of the European Union to
work in another member state of the European
Union, in the same conditions as the citizens
of the host member state, all citizens of
European Union having the right to realize a
professional activity in another member State,
in the same conditions that will be applied to
the citizens of that state, being forbidden to
require work permit for citizens of European
Union®,

For certain member states which have
adhered to Union at 2 May 2004, application
of an equality treatment in which concerns the
access to working place makes the object of a
transition period. Transitory disposals in
Adhesion Treaties from 16 April 2003,
regarding adhesion of Czech Republic,
Estonia, Cyprus, Latvia, Lithuania, Hungary,
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Roméniei, previd ca pentru primii doi ani de
la aderare, accesul la piata muncii din statele
membre ale UE care ficeau parte din UE
inaintea aderdrilor, vor depinde de legile si
politicile nationale ale acelor state membre.
Practic, aceasta inseamnid cd un lucritor
dintr-un stat membru care a aderat recent, va
avea probabil nevoie de un permis de munca,
Misurile nationale ar putea fi extinse pentru
o perioada ultericard de incd 3 ami. Dup3
aceasta, un stat membru al UE, care a aplicat
misuri tranzitorii poate fi autorizat si
continue a aplica astfel de mésuri tranzitorii
pentru alti doi ani, dar numai dacd trece
printr-o perioads serioasi de dezechilibru pe
piata muncii interne. Dispozitiile tranzitorii
nu se pot extinde la o perioadd mai mare de
sapte ani maxim,

Muncitoriilor din statele membre care
au aderat la UE la 1 mai 2004 sau 1 ianuarie
2007 si care sunt supusi dispozitiilor
tranzitorii trebuie si 1i se dea prioritate in fata
muneitorilor din tdrile terte. O datd ce
lucratorul a dobéndit acces la piata muncii,
el/ea beneficiaza de tratament egal®.

Statele membre care s-au aldturat UE
la 1 mai 2004 sau la 1 ianuvarie 2007 si ai
cdror nationali sunt supusi restrictiilor intr-
una din statele membre ale UE, care ficeau
parte din UE finainte de aderarea lor, pot
impune restrictii echivalente lucritorilor din
statele membre’.

Beneficiarii libertdtii de circulatie
sunt lucritori salariati'®, cetiteni al Uniunii
Europene si membrii lor de familie''.

Concret, libera  circulatie a
lucrdtorilor presupune dreptul de a accepta
ofertele reale de incadrare in munci; de a
circula liber iIn acest scop pe teritoriul statelor
membre; de sedere Intr-un stat membru
pentru a desfisura o activitate salarizati in
conformitate cu legile, regulamentele si
normele administrative care reglementeazi
fncadrarea In muncd a lucritorilor statului
respectiv; de a rdméne pe teritoriul unui stat
membru du?é ce a fost incadrat In munci In
acest stat'”, In conditiile care vor face
obiectul unor regulamente de aplicare
adoptate de Comisie'.

Malta, Poland, Slovenia, Slovakia and since
25 April 2005 regarding the adhesion of
Bulgaria and Romania, forecast that for the
first two years from adhesion, the access on
work market from member states of UE
which were part of UE before adhesion, will
depend on laws and national politics of those
member states. Practically, this means that a
worker from a member state which adhered
recently will probably need a work permit.
National measures might be extended for an
ulterior period of another 3 years. After that, a
member state of EU, which applied transitory
measures, can be authorized to continue the
application of such transitory measures for
another two years, but only if it passes
through a serious period of lack of
equilibrium on the merket of internal labor,
Transitory disposals can not be extended to a
period higher than maximum seven years.

Workers from member states which
adhered to UE at 1% May 2004 or 1* January
2007 and which are submitted to transient
disposals must have priority in front of
workers from third countries. Once the
worker obtained access on work market, he/
she takes advantage of an equal treatment™,

Member states which joined UE at 1%
May 2004 or 1% January 2007 and whose
nationals are submitted fo restrictions in one
of member states of UE, which where a part
of UE before their adhesion, can impose
restrictions equivalent to workers in member
states™.

Beneficiaries of free movement are
wage eamner workers®, citizens of the
European Union and their members of
family?’.

More specific, free movement of
workers supposes the right to accept real
offers of employment; to move free in this
purpose on the territory of member states; of
staying in a member state to realize a wage
earning activity, in conformity with laws,
regulations and administrative norms which
settles work employment of the workers in
that state; to remain on the territory of a
member state after he was employed in work,
in that state®®, in conditions that makes the
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Tratatul de la Amsterdam In art. 42
mai consacrd §i dreptul la cumulul tuturor
perioadelor luate in considerare de citre
diferitele legislatii interne, In vederea
dobandirii gi péstririi dreptului la prestatii,
precum §i peniru calcularea acestora, si plata
prestatiilor pentru persoanele rezidente pe
teritoriile statelor membre.

De asemenea, tofi cetftenii Uniunii
Europene care lucreazd fintr-un alt Stat
membru trebuie si beneficieze de acelasi
tratament ca si colegii cetdteni ai acelui stat,
in ceea ce priveste conditiile de muncd
(salarizare, concediere, reintegrare, etc.).
Beneficiazd, de asemenea de egalitate
tratament, in ceea ce priveste accesul la
formare profesionali.

Lucratorii migranti au dreptul la
aceleagi avantaje sociale si fiscale ca si
fucratorii statului gazdid. Aceste avantajele
sociale au fost definite de Curtea Europeand
de Justitie ca fiind acele avantaje care, fie ci
sunt sau no legate de un coniract, sunt in
general acordate lucritorilor nationali, in
primul rénd datoritd statutului de lucritori
sau ca urmare a faptului c& au domiciliul pe
teritoriul national. Extinderea la lucritorii
resortisanti din alte State membre apare ca o
facilitate a mobilitafii si integriirii lor in
Statul membru gazdd (de exemplu reducerea
tarifelor de transport public pentru familiile
numeroase, alocatii pentru cregterea copiilor,
alocatlii de fintretinere - cu titlul de venit
minim garantat)'®,

ML Ingridirea dreptului la libera
circulatie a lucriitorilor in statele membre
ale Uniunii Europene

Tratatul de la Amsterdam desi arati
cd libertatea de circulatie a lucritorilor este
garantatd in cadrul Comunititii, precizeazi
cd ea poate suporta anumite restrictii
justificate de motive de ordine publici,
sigurantd publicd si s#nditate publici. De
asemenea, libertatea de circulatie a
lucrdtorilor nu se aplicd fincadrérii in
administratia publica.

Motivele de ordine si sigurantd
publicd trebuie sd fie in sirinsd corelatie cu
principiul proprotionaliti{ii si trebuie si se

object of some application regulations that are
adopted by the Board®.

Treaty from Amsterdam in art. 42,
dedicates the right of cumulus of all periods
taken into consideration by different internal
legislation, to obtain and maintain right of
performances, as well as calculating them,
and payment of performances for persons that
are resident on territories of member states,

Also, all citizens of European Union
which works in another Member state must
take advantage of the same treatment as the
colleagues of the citizen of the same state, in
which concerns working conditions (wage,
dismissal, reintegration, etc). Also, they take
advantage of equality in treatment,
concerning access to professional formation.

Migrant workers have the right to
same social and fiscal advantages as workers
of the host state. These social advantages
have been defined by the European Court of
Justice as being those advantages which,
either are or are not connected to a contract,
are granted to national workers, first of all due
to statute of workers or as a result of the fact
that they have the domicile on national
territory. Extension to resorting workers from
other member states appear as a facility of
their mobility and integration in host member
State (for example reduction of tariffs of
public transport for numerous families,
allowances to breed children, maintenance
allowances - having the title of minimum
guaranteed income)® .

HII. Restriction of the right of free
movement of workers in states members of
the European Union,

Treaty from Amsterdam, even if it
shows freedom of movement of workers is
guaranteed as part of the Community, it states
that it can support certain justified restrictions
of reasons of public order, public safety and
public health. Also, free movement of
workers does not apply to employment in
public administration.

Reasons of public order and safety
must be in tight connection with the principle
of proportionality and must be based on
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bazeze pe comportamentul individual al
persoanel in cauzd, iar pedepsele penale
anterioare nu pot si constituie ele insele
ratiuni pentru restringerea dreptului la libera
circulatie.

Cu toate acestea absenta unor definitii
ale conceptelor de ordine publicd si sigurantd
publici in reglementérile Uniunii Europene,
face ca definirea si aplicarea acestora si
aparting, in primul r8nd, legilor si
tribunalelor nationale, fapt ce face posibile
actiuni abuzive ale statelor membre in
aprecierea situatiilor ce constituie motive
justificative de limitare a libertdfii de
circulatie'®. De aceea Curtea de Justitie a
Uniunii Europeane s-a pronuntat, in mod
constant, pentru ca autoritdfile nationale si
aibi i vedere nu doar tulburarea ordinii
sociale pe care orice incdlcare a legii o
implicd c¢i si o amenintarea suficientd i
serioasd a intereselor fundamentale ale
societatii respective. In ceea ce priveste
motivele de séndtate publicd aici se au n
vedere bolile cu potential epidemic, asa cum
sunt definite de instrumentele pertinents ale
Organizatiet Mondiale a San#tatii, precum si
alte  boli infectioase sau parazitare
contagioase in misura In care ele fac
obiectul, in tara de primire, unor dispozitii de
protectie care se aplicd resortisantilor statului
membru de primire.

O alth exceptie de la principiul
libertdtii de circulatie a lucritorilor in spatiul
Uniunii Europene vizeazi angajirile in
serviciul public. Cu privire la acest aspect se
are in vedere din partea celor care ocupd
posturi in administratia publicd existenta unei
legituri speciale de loialitate fatd de stat §i
reciprocitatea drepturilor si indatoririlor care
constituie  fundamentul  obligatiei de
nationalitate'®.

Concluzii

Libera circulatie a persoanelor derivd
din prevederile legate de cetdtenia europeand
prin care toti cetdtenii europeni au dreptul si
circule si si locuiascd liber pe teritoriul
statelor membre. Tratatul de la Amsterdam a
marcat un pas important prin implementarea
prevederilor Acordului Schengen la nivelul

individual behavior of the person in
discussions, and previous penal punishments
can not be reasons for restriction of the right
of free movement.

With all these, the absence of some
definitions of the concepts of public order and
public safety in regulations of Buropean
Union, makes that the definition and
application belong, first of all, to laws and
national law courts, fact which makes
possible abusive actions of limitation of free
movement®’, That is why the Court of Justice
of the European Union pronounced,
constantly, for national authorities to take into
account not only disturbance of social order
that any breach of law implies but also a
sufficient and serious threat of the main
interests of that society. Concerning reasons
of public health, here will be taken in to
account that illness with epidemic potential,
as are defined by pertinent instruments of the
World Organization of Health, as well as
other infectious illnesses or parasitical
contagious, in proportion in which are the
object, in the receiving couniry, of some
protection disposals that are applied to
resorting persons for receiving in member
states.

Conclusions

Free movement of persons derives
from provisions comnected to FEuropean
citizenship that all the other European citizens
have the right to move and live free on the
territory of member states. Treaty of
Amsterdam imprinted an important step by
implementation of the provisions of Schengen
Agreement at the level of communitarian
institutions

and by establishing some
freedom, security and justice areas without
verifications of the persons at intra
communitarian borders.

Bur, probably, realization of some
effective movement of workers will be
realized in the moment in which member
states of the Buropean Union will understand
to give it expression in a real and
mnconditioned manner.
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institutiilor comunitare §i prin stabilirea unei
arili de libertate, securitate si justitie fHrd
verificdri ale persoanelor la granitele
intracomunitare. insd, probabil, ci realizarea
unel efective libertdtii de circulatie a
lucritorilor se va produce in momentul in
care toate statele membre ale Uniunii
Europene vor Intelege si dea expresie in mod
real si neconditionat acesteia.
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hitp://ec.europa.ew/eraployment social

[free_movement/index_en

Directive of the Parliament and Board
no. 2004/38 since 29 April 2004 through
which was settled the right of citizens of
Furopean Union and their family members to
move and stay in freedom on the territory of
member states.
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' O. Bibere, Uniunea Europeand intre real si virtual, Edit. All Beck, Bucuresti, 1999, p. 260-261.

2 wwxguveranitate nafionald §i integrare europeand, Ed. Polirom, lagi, 2002, p. 141).

* Piaja comun# europeand cuprinde o zond fard frontiere interne, realizatd prin ridicarea barierelor tarifare §i
netarifare in statele membre ale Uniunii Europene si fondatd pe principiul libert#tii de circulatie a mrfurilor,
serviciilor, persoanelor si capitalurilor.

% Jdeea unei Europe sociale a fost ins lansatd de presedintia franceza in 1981, cénd intr-un memorandum privind
relansarea europeand, se face legétura Intre piata comuna §i politica sociald a comunitétii, propunand totodat4 trei
obiective fundamentale:intensificarea dialogului social, ameliorarea cooperiirii in materie de protectie sociald si
un interes comunitar central in materie de locuri de munci. (0. Bibers, op. cit., p. 196). Potrivit art. 48, para. 1
CE s-a previzut ci libera circulatie

* Idem.

§ Art, 39, alin. 2 din Tratatul de la Amsterdam.

T Recrutarea cetdtenilor Uniunii nu poate fi limitatd in numar sau in procentaj §i nu se poate face pe criterii
discriminatorii in raport cu cele aplicate cetitenilor statului respectiv. Cunostintele lingvistice fac obiectul unei
exceptii: se poate pretinde un anumit nivel de cunoastere a unei limbi, atdt cdt este necesar pentru o buni
desfasurare a activitatii. Totodatd, daci angajatorii (privafi sau publici) pot pretinde unui candidat un anumit
nivel de cunostinte lingvistice, nu 11 pot constrdnge si o dovedeascd printr-o calificare specifica.
(http://ec.europa.ew/employment_social/free_movement/index.en)

§ Zece din cele 25 de state membre UE (Republica Cehd, Estonia, Cipru, Letonia, Lituania, Polonia, Slovenia,
Slovacia, Suedia si Finlanda) au permis accesul lucrtorilor bulgari i roméni pe piata lor de muncd sub incidenta
fegilor nagionale. In Finlanda, Cipru si Slovenia, ocuparea forfei de munca trebuie s fie Inregistratd ulterior
pentru monitorizare. Celelalte state din cadrul celor 25 de state membre au mentinut sistemul permiselor de
munca, uneori cu modificiri si proceduri simplificate: de exemplu, Danemarca elibereazd permise de munci
pentru o muncd de cel pufin 30 de ore pe siptimand care face parte dintr-un acord colectiv de muncd sau se
supune standardelor normale pentru sector/profesie. In cazul fn care angajatorii au aprobare anterioari,
muncitorii pot incepe munca dup¥ inregistrarea angajaril la Serviciul de Imigréri fard a obfine mai intdi un
permis de munci. Malta acordd permise de munci pentru posturi care solicitd muncitori calificati si/sau
experimentati i pentru acele ocupatii unde existi un deficit de fortd de munci. in Grecia, un permis de munci va
fi eliberat daca un angajator nu poate ocupa postul cu un alt cetdtean UE. Franta, Ungaria, Italia, Luxembourg i
Belgia au mentinut necesitatea permisului de munci: Franta aplici o procedurd simplificatd pentru 61 de
ocupatii, iar Ungaria pentru 245 de ocupatii, unde un permis de munci este eliberat fari a lua In considerare
situatia locului de munc# sau fard o analizi a pietei muncii. Luxembourg a introdus proceduri simplificate pentru
munca in agriculturi, viticulturl, sectorul hoteldrie si catering §i pentru persoanele cu calificiri speciale cerute in
sectorul financiar. Belgia a introdus si a accelerat procedura de eliberare a permiselor de munci in decursul a 5
zile pentru profesiile care inregistreazd deficit de fortd de munch. Italia nu solicitd permis de muncd pentru
angajare 1n anumite sectoare (agriculturd, sectorul hotelier §i de turism, munca casnic#, servicii de Ingrijire,
constructii, inginerie, post managerial sl inalt calificat, munci sezonier). in Regatul Unit, angajatorul trebuie si
aplice pentru permis de munca (cu exceptia anumitor categorii de locuri de munc#) §i muncitorul trebuie si
solicite un ,card de acces ca lucrator”, Lucritorii slab calificati sunt restrictionafi la contingente existente in
secioarele agriculturd si prelucrarea alimentelor, muncitorii calificati pot munci dac# indeplinesc conditiile
pentru un permis de munc#, sau prin Programul lucrdtorului migrant inalt calificat. in Olanda, un permis de
munci va fi eliberat oricénd nu sunt muncitori disponibili in Olanda sau In alte state membre UE §i angajatorul
in cauzi poate oferi conditii de muncd corespunziitoare §i cazare. Scutiri temporare pot fi acordate pentru
sectoare n care existd deficit de for{d de muncd. Spania, Portugalia i Irlanda solicith de asemenea permise de
munci: In Spania, eliberarea unui permis de munci este direct legatd de objinerea unei oferte de loc de muncd gi
de aprobarea unei cereri de ciifre angajator. In plus pentru a mentine solicitarea permiselor de muncs, Austria §i
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Germania de asemenea au aplicat restrictii pentru plasarea lucrdtorilor in anumite sectoare.
((http://ec.europa.ew/employment_social/free_movement/index_en).
° Bulgaria §i Roménia au decis s& nu restrictioneze accesul la piata muncii lor pentru cetdtenil UE din statele
membre UE-25 care aplici restrictii pentru lucritorii bulgari si roméni.
1® Categoria lucratorilor salariati a primit o largh accepfiune. Astfel, s-a considerat ¢ existd activitate salariatd
chiar daci activitatea nu este decét ocazionald si remunerarea este inferioard minimulului legal; este suficient ca
activitatea si fie efectiva, si nu pur §i simplu voluntard, Notiunea de lucritor are in vedere potrivit jurisprudentei
constante, exercitarea unei activititi reale si efective, cu excluderea activititilor in asa masurd de reduse Incét se
prezinta ca pur marginale §i accesorii. Caracteristici esentiald a relatiei de munci este aceea ci o persoand
indeplineste, intr-un anumit interval de timp, In favoarea altuia si sub conducerea sa, prestatii in schimbul creia
¢a obtine o remunerare. (O. Manolache, Tratat de drept comunitar, Editia 5, Edit, C.H.Beck, Bucuresti, 2006,
p. 269).
1 pMembrii de familie sunt: soful sau sofia, partenerul cu care cetifeanul Uniunii Europene a contractat un
parteneriat inregistrat, pe baza legislatiei unui stat membru, dac4 legislatia statului membru de primire trateazd
parteneriatul ca fiind echivalent césitoriei si in conformitate cu conditiile stabilite in legislatia relevantd a
statului membru de primire, descendentii directi care sunt sub vérsta de 21 de ani sau sunt dependenti i
descendentii directi ai sofului/sotiei sau cei ai partenerului, ascendenti directi dependenti si cei ai sojului/sotie
sau ai partenerului. (Art. 2, pet. 2 din Directiva Parlamentului §i Consiliului Nr. 2004/38 din 29 aprilie 2004 prin
care s-a reglementat dreptul cetitenilor Uniunii europene si al membrilor lor de familie de a circula si a sedea In
mod liber pe teritoriile statelor membre).
2 Un luerdtor care a avut drept de rezidentd pentru o perioadd neintreruptd de cinci ani intr-un stat membru
gazdi, poate dobéndl un drept de stabilire a domiciliufui in acest stat. O datd dobandit, dreptul de rezidenta
permanents poate fi pierdut numai dack se phrdseste tara pentru o perioadd de mai mare de doi ani consecutivi.
(hitp://sc.europa.ew/employment_social/free_movement/index_en.htm).
B Art, 39, alin. 3 din Tratatul de la Amsterdam.
Y http:/fec.europa.ew/employment_social/free_movement/index_en. htm
15 0, Manolache, op. cit., p. 281
16 oo considers ci existi cinci sectoare care sunt in mod clar sub incidenta Ingriidirii in cauza: fortele armate i
alte forte de mentinere a ordinii, aparatul judecitoresc, autoritsfile fiscale si corpul diplomatic, la care se adaugd
locurile de munci din cadrul ministerelor sau autoritifilor regionale sau locale, bancile centrale si altor
organisme publice, unde obligatiile ce decurg din funcfie cuprind exercitarea autoritatii de stat. (Comunicarea
Comisiei din 5 ianuarie 1998-J.0f. C 72/2 din 18 martie 1988).

17 0, Bibere, Ewropean Union between real and virtual, Publishing House All Beck, Bucharest, 1999, p.

260-261

18 sx#Narfonal sovereigniy and Eurepean integration, Publishing House Polirom, lasi, 2002, p. 141

1% Common European market contains an area without internal frontiers, realized by raising tariff and non

tariff barriers in member states of the European Union and based on principle of movement freedom of
§oods, services, persons and capitals.
0 The idea of a social Europe was launched by French presidency in 1981, when in a memorandum
regerding Buropean re-launching, will be realized the connection between common market and social
politics of the community, proposing three main objectives: intensification of the social dialogue,
improvements of the cooperation regarding social protection and a central commuupitarian interest regarding

gorking places (O, Bibere, op. cit. p. 196). According art. 48, par. 1 CE was mentioned that free movement
Idem

22 Art. 39, alin. 2 from Treaty of Amsterdam

23 prlistment of the citizens of the Union can not be limited in a number or percentage and can not make
diseriminatory criteria in comparison with those applied to citizens of that status. Linguistic knowledge
makes the object of an exception: it can be required a certain level o knowledge of one language, as it is
necessary for a beiter development of the activity. Still, if employers (private or public) can require to a
candidate a certain level of linguistic knowledge, they can not force him to prove it by a specific
qualification (http:/ec.europa.ew/employment_social/free_movement/index.en)

24 Ten from the 25 member states of UE (Czech Republic, Estonia, Cyprus, Latvia, Lithuania, Poland,
Slovenia, Slovakia, Sweden and Finland) permitted the access of Bulgarian and Romanian workers on their
work market under the incidence of national laws. In Finland, Cyprus and Slovenia, occupation of working
force must be registered previous for monitoring. The other states as part of the 25 member states have
maintained the system of working permits, sometimes with modifications and simplified procedures: for
example, Denmark issues work permiits for a work of at least 30 hours per weak which is a part of a work
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collective agreement or is submitted to normal standards fro sector/ profession. In case those employers
have a previous approval, workers can start work after registration of the employment at the Service of
Immigration, without previously obtaining a work permit. Malta grants work permits for jobs which require
skilled workers and / or with experience and for those occupations where there is work deficit. In Greece, a
work permit will be issued if an employer can not occupy the job of another UE citizen. France, Hungary,
Italy, Luxembourg and Belgium maintained the necessity of work permit. France applies a simplifies
procedure for 61 jobs, and Hungary for 245 jobs, where a work permit is issued without taking into
consideration the situation of the working place or without an analyze of the work market. Luzembourg
introduced simplified procedures for work in agriculture, viticulture, sector of hotels and catering for
persons with social skills required in financial sector. Belgium introduced and accelerated the procedure of
issuing work permits on a period of 5 days for professions registering work deficit. Italy does not require
work permit for arrangement in certain sectors (agriculture, hotel sector and tourism, household work, care
services, constructions, engineering, managerial job and highly skilled, seasonal work). In the United
Kingdom, the employer must apply for work permit (with the exemption of certain categories of working
places) and the worker must require a “card of access as worker”. Weak skilled workers are restrained at
existent affinities in sectors agriculture and processing food, qualified workers can work if they fulfill
conditions for a work permit, or by Program of highly skilled migrant worker. In Holland, a work permit
will be issued anytime there are not workers available in Holland or in other states that are UE members and
the employer can offer proper work conditions and accommodation. Temporary dispensations can be
granted for sectors in which there is a deficit of work force. Spain, Portugal and Ireland requires also work
permits: in Spain, issuing a work permit is directly connected to obtaining an offer of working place and
approval of a request from the employer. Moreover, to maintain the request of work permits, Austria and
Germany have also applied restriciions for placement of workers in certain  sectors
(http://ec.europa.ev/employment_social/free_movement/index_en)

% Bulgaria and Romania decided not to restrict the access on work market for citizens of UE in member
states of UE - 25 which applies restriction for Bulgarian and Romanian workers.

2 The category of employed workers received a large acceptance. This way, it was considered that there is a
wage earner activity even if the activity is not casual and payment is inferior to legal minimum; it is
sufficient that the activity be effective, not voluntary. Notion of worker takes into account, according to
constant jurisprudence, exercitation of a real and effective activity, with exclusion of activities so reduced as
are presented as marginal and accessory. The essential characteristic of work relation is that the person
fulfills, in a certain period of time, in favor of the other and under his leading, performances in exchange of
which obtains a payment (0. Manolache, Communitarian law treaty, 5° edition, Publishing House C.H.
Beck, Bucharest, 2006, p. 269)

27 Family members are: husband and wife, partner with which the citizen of the European Union signed a
registered partnership, based on legislation of a member state, if the legislation of a member siate treats
partoership as being an equivalent of matrimony and in conformity with conditions established in relevant
legislation of a receiving member state, direct descendants under the age of 21 years or are dependant and
direct descendant of the husband/ wife or the ones of the partner, direct dependant ascendants and the ones
of the husband/ wife or of the partner (Art. 2, point 2 from Directive of the Parliament and Board no.
2004/38 from 29 April 2004 through which was regulated the right of citizens of European Union and of
their family members to circulate and stay, in a free manner on territory of member states).

% A worker having the residence right for an uninterrupted period of five years in a host member state can
achieve the right of establishing the domicile in that state. Once obtained, the permanent residence right can
be lost only if abandoning the country for a period higher that two consecutive vyears
(http://ec.europa.cu/employment_social/free_movement/index_en)

* Art, 39, par. 9 from Treaty of Amsterdam

30 http://ec.europa.eu/employment social/free_movement/index_en
31 0, Manolache, op. cit. page 281.
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